Frequently Asked Questions – Managers and Supervisors
The EEO Complaints Process

1. Why does the EEO process take so long?

2. Why can’t I know more of what is going on throughout the complaint?

3. What are the different phases of the complaint process?

4. What should I expect at the pre-complaint counseling process?

5. What should I expect at the formal stage—investigation?

6. What should I expect at the formal stage—Final Agency Decision?

7. What should I expect at the formal stage—EEOC Hearing?

8. What should I expect at the formal stage—District Court?

9. What other resources are available for managers and supervisors?

10. What are the advantages and disadvantages to mediation as an alternative to the EEO process?

Why does the EEO process take so long?

The Code of Federal Regulations, 29 CFR §1614, regulates the processing of EEO Complaints. At the many stages of the complaint, specific timeframes are allowed for completion of that stage, in addition to allowing for appeals by either party at that same stage:

· EEO Counseling, 30-60 days (up to 90 days if mediation is elected)

· Filing the formal complaint, 15 days

· Agency determination of the acceptable issues, 15 days

· Assignment of investigation, 180 days (up to 270 days if parties agree)

· Employee election, upon completion of investigation, of EEOC Hearing or Final Agency Decision, 30 days

· If FAD is elected, 60 days for the FAD to be completed

· If EEOC Hearing is elected, 180 days for the Hearing process

· If FAD is not in the complainant’s favor, 30 days to appeal to EEOC, or 90 days to File in District Court

· EEOC Hearing decision gives the agency 30 days to implement or appeal

· Filing in District Federal Court means whatever the court schedule is

So, at a minimum an EEO complaint will take at least one year, from the point where a complainant initially meets with a counselor. 
Why can’t I know more of what is going on throughout the complaint?

What are the different stages of the complaint process?
Pre-Complaint Processing includes EEO Counselor and possibly mediation
Formal Complaint Processing includes the following stages:
· Analysis of issues for acceptance or dismissal for investigation

· Investigation

· Final Agency Decision or EEOC Hearing

· Federal District Court

What should I expect at the pre-complaint counseling process?
An EEO Counselor will conduct a limited inquiry into the complaint. The Counselor’s role is to advise the complainant about the EEO process, timeframes, and burden of proof; and attempt to resolve the complaint. The counselor will advise the complainant of the process and hear their story as well as what the complainant believes will resolve the complaint. The counselor will then schedule a telephone or face-to-face interview with you to present the allegations and the reasons the complainant believes they were discriminated against, as well as the proposed resolution. The counselor will listen to your business reasons for the action you took and if you wish to resolve the complaint with the complainant’s proposed resolution or a resolution of your own. If the complainant is interested in mediation, the counselor will see if you are interested as well.
When the Counselor calls to set up an interview, they will explain the issue (promotion, detail assignment, time and attendance, etc.) at hand. If they don’t, ask, so that you may have any documentation ready when the interview takes place. This may be awkward if the complainant has asked for anonymity, however, if you can get a general idea that it is for example, time and attendance related, ask which pay period(s), and have time and attendance records available for all employees during that period. Don’t forget leave slips and compensatory or overtime slips.

When the Counselor arrives for the interview, have your policies, regulations, and other documents ready that will assist you in responding to the questions. If resolving the issue is a possibility, the counselor will work between the two of you to get a settlement agreement, and if needed, assist in drafting the settlement agreement. 
As in all of your business dealings, when working with the Counselor, be professional, cite the business reasons for your employment action decisions, and don’t make statements about the complainant or the complaint that cannot be supported by business evidence.
What should I expect at the formal stage—investigation?
First and foremost, remember that because there is an investigation, it does not mean there is a finding of discrimination. This stage means that, in accordance with 29 CFR 1614, the employee has cited a Title VII basis (age, race, color, national origin, sex, disability or religion) or DOE Policy, sexual orientation; and a term or condition of employment (time and attendance issue, non-selection, disciplinary action, hostile work environment, etc.), and is therefore entitled to a thorough investigation into the allegation.

An investigator, not a NNSA employee, will conduct an investigation into the allegations. The investigator goes beyond the scope of the EEO Counselor. The investigator takes sworn affidavits regarding the allegations. The investigation collects and makes a part of the file all evidence from interviewed parties as well as the Agency (e.g., any human resource documents; time and attendance records; etc.).

The investigator will call you to set up your interview. You will have previously received a copy of the accepted issues for investigation. So, you will know what you are going to be asked about.

After your interview is set up, and before it takes place, go back and pull your documentation regarding the issue(s) and get them in order so that you can respond to the questions about the issue(s) as the investigator inquires about them.

You will see you affidavit and have an opportunity to make corrections and then sign.

Should you choose to have representation at your interview, you are allowed that. However, realize that this is at your own expense.

If you would like your local Counsel to review your affidavit for you before you return it to the Investigator, this too is allowed. However, please do not ask the local Counsel to write your responses for you or tell you what you should be saying. This compromises the integrity of the EEO process.

As in all of your business dealings, when working with the Investigator, be professional, cite the business reasons for your employment action decisions, and don’t make statements about the complainant or the complaint that cannot be supported by business evidence.
What should I expect at the formal stage—Final Agency Decision (FAD)?
Once the Report of Investigation (ROI) is completed by the outside Investigator, it is returned to the EEO and Diversity Program Office. The EEO Office will call you if there are any areas of concern in the Report. You are not allowed to see the entire ROI. This is for the integrity of the process. Specifically, witness affidavits will also be in the ROI. If the witness affidavit says something that supports the complainant’s allegations of discrimination, potentially, that witness could face retaliation for their support of the complainant. This would then dissuade employees from participating either as a complainant or as a witness in an EEO complaint.

The ROI is then sent to the complainant for an election of either a FAD or EEOC Hearing. In the event the complainant elects FAD, the Department of Energy Office of Civil Rights will issue, within 60 days of the request for FAD, a decision on a finding or no finding of discrimination. You will not see the FAD, however, you will be advised of the finding by the EEO and Diversity Program Office.
What should I expect at the formal stage—EEOC Hearing?
Once the Report of Investigation (ROI) is completed by the outside Investigator, it is returned to the EEO and Diversity Program Office. The EEO Office will call you if there are any areas of concern in the Report. You are not allowed to see the entire ROI. This is for the integrity of the process. Specifically, witness affidavits will also be in the ROI. If the witness affidavit says something that supports the complainant’s allegations of discrimination, potentially, that witness could face retaliation for their support of the complainant. This would then dissuade employees from participating either as a complainant or as a witness in an EEO complaint.

The ROI is then sent to the complainant for an election of either a FAD or EEOC Hearing. In the event the complainant elects EEOC Hearing, EEOC has 180 days to begin the Hearing. An Administrative Judge is assigned to the complaint and deals primarily with the Agency representative, Service Center legal counsel. The complainant and their representative (if they have one) as well as Agency Counsel have time for motions and discovery of documents and other evidence. Remember, during this 6 months to one year you may not hear anything. Be patient, however also don’t be afraid to pick up the phone and ask the EEO and Diversity Office Case Manager for a status update.
If a Hearing does get scheduled, you will be called for testimony and the Agency Counsel will work with you to prepare for the Hearing. At the Hearing you will be asked questions by the complainant (or the representative); Agency Counsel; and the Administrative Judge.

Once the Administrative Judge reaches their decision, they will send it to the Agency Counsel. You will be advised of the results, however, to protect the integrity of the process so that employees feel comfortable participating, you will not see the decision.

What should I expect at the formal stage—District Court?
What other resources are available for managers and supervisors?
What are the advantages and disadvantages to mediation as an alternative to the EEO process?

