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1. Section B, Clause B-2, Contract Type and Value is amended as follows:

a. Paragraph (b) is revised as follows to set forth the Estimated Cost for FY 2010 and to
reflect the Total Estimated Cost, exclusive of Contractor’s Fees:

Contract Period Estimated Cost

October 1, 2009 through

September 30, 2010 $ 2,549,525,767

October 1, 2010 through $ To be negotiated annually

September 30, 2012

TOTAL through FY10 $31,589,840,857

b. Paragraph (c) is revised as follows to set the Fixed Fee for FY 2010 and to reflect the
total Fixed Fee under the contract:

Contract Period Fixed Fee

October 1, 2009 through

September 30, 2010 $ 18,040,617

October 1, 2010 through $ To be negotiated annually

September 30, 2012

TOTAL through FY10 $270,348,212

c. Paragraph (d) is revised to set forth the maximum available Performance Incentive Fee
pool for FY 2010 and to reflect the total Performance Incentive Fee pool under the
contract:

Maximum Available Performance
Incentive Fee Pool

Contract Period
October 1, 2009 through
September 30, 2010 $ 9,664,616

October 1, 2010 through $ To be negotiated annually
September 30, 2012

TOTAL through FY10 $61,350,952



Contract No. DE-AC04-94AL85000
Modification No. M344
Page 3 of 19

d. Paragraph (e) is revised as follows: The Total Estimated Cost, Fixed Fee, and Maximum
Available Performance Incentive Fee Pool under this contract for the period
October 1, 1993, through September 30, 2010 is $31,921,540,021.00.

2. Section H, Clause H-24, Home Office and Other Corporate Support, is revised to incorporate
an FY 2010 ceiling for home office and other corporate support services directly attributable
to the contract by adding the following as the first sentence of paragraph (d): The FY 2010
estimated budget for these services is $2,399,000.00.

3. Section H, Clause H-40 LOBBYING RESTRICTION (ENERGY AND WATER
DEVELOPMENT AND RELATED AGENCIES APPROPRIATIONS ACT, 2009) is added
as follows:

40. LOBBYING RESTRICTION (ENERGY AND WATER DEVELOPMENT AND
RELATED AGENCIES APPROPRIATIONS ACT, 2009)

The contractor agrees that none of the funds obligated on this award shall be expended,
directly or indirectly, to influence congressional action on any legislation or
appropriation matters pending before Congress, other than to communicate to Members
of Congress as described in 18 U.S.C. 1913. This restriction is in addition to those
prescribed elsewhere in statute and regulation.

End of Clause

41. Section |, Contract Clauses, are revised as follows:
a. Clause I- 114 FAR 52.203-13 Contractor Code of Business Ethics and Conduct
(DEC 2008) is added as follows:

114. FAR 52.203-13 CONTRACTOR CODE OF BUSINESS ETHICS AND
CONDUCT (DEC 2008)

(@) Definitions. As used in this clause—

“Agent” means any individual, including a director, an officer, an employee, or an
independent Contractor, authorized to act on behalf of the organization.

“Full cooperation”—

(1) Means disclosure to the Government of the information sufficient for law enforcement
to identify the nature and extent of the offense and the individuals responsible for the
conduct. It includes providing timely and complete response to Government auditors’ and
investigators' request for documents and access to employees with information;
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(2) Does not foreclose any Contractor rights arising in law, the FAR, or the terms of the
contract. It does not require—

(i) A Contractor to waive its attorney-client privilege or the protections afforded by the
attorney work product doctrine; or

(if) Any officer, director, owner, or employee of the Contractor, including a sole
proprietor, to waive his or her attorney client privilege or Fifth Amendment rights; and

(3) Does not restrict a Contractor from—
(i) Conducting an internal investigation; or

(i) Defending a proceeding or dispute arising under the contract or related to a potential
or disclosed violation.

“Principal” means an officer, director, owner, partner, or a person having primary management
or supervisory responsibilities within a business entity (e.g., general manager; plant manager;
head of a subsidiary, division, or business segment; and similar positions).

“Subcontract” means any contract entered into by a subcontractor to furnish supplies or
services for performance of a prime contract or a subcontract.

“Subcontractor” means any supplier, distributor, vendor, or firm that furnished supplies or
services to or for a prime contractor or another subcontractor.

“United States,” means the 50 States, the District of Columbia, and outlying areas.
(b) Code of business ethics and conduct.
(1) Within 30 days after contract award, unless the Contracting Officer establishes a longer
time period, the Contractor shall—

(i) Have a written code of business ethics and conduct; and
(if) Make a copy of the code available to each employee engaged in performance of the
contract.

(2) The Contractor shall—

(i) Exercise due diligence to prevent and detect criminal conduct; and
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(ii) Otherwise promote an organizational culture that encourages ethical conduct and a
commitment to compliance with the law.

(3)(i) The Contractor shall timely disclose, in writing, to the agency Office of the Inspector
General (OIG), with a copy to the Contracting Officer, whenever, in connection with
the award, performance, or closeout of this contract or any subcontract thereunder,
the Contractor has credible evidence that a principal, employee, agent, or
subcontractor of the Contractor has committed—

(A) A violation of Federal criminal law involving fraud, conflict of interest, bribery, or
gratuity violations found in Title 18 of the United States Code; or
(B) A violation of the civil False Claims Act (31 U.S.C. 3729-3733).

(if) The Government, to the extent permitted by law and regulation, will safeguard and
treat information obtained pursuant to the Contractor’s disclosure as confidential
where the information has been marked *“confidential” or “proprietary” by the
company. To the extent permitted by law and regulation, such information will not be
released by the Government to the public pursuant to a Freedom of Information Act
request, 5 U.S.C. Section 552, without prior notification to the Contractor. The
Government may transfer documents provided by the Contractor to any department or
agency within the Executive Branch if the information relates to matters within the
organization’s jurisdiction.

(iii) If the violation relates to an order against a Governmentwide acquisition contract, a
multi-agency contract, a multiple-award schedule contract such as the Federal Supply
Schedule, or any other procurement instrument intended for use by multiple agencies,
the Contractor shall notify the OIG of the ordering agency and the 1G of the agency
responsible for the basic contract.

(c) Business ethics awareness and compliance program and internal control system. This
paragraph (c) does not apply if the Contractor has represented itself as a small business
concern pursuant to the award of this contract or if this contract is for the acquisition of a
commercial item as defined at FAR 2.101. The Contractor shall establish the following
within 90 days after contract award, unless the Contracting Officer establishes a longer
time period:

(1) An ongoing business ethics awareness and compliance program.
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(i) This program shall include reasonable steps to communicate periodically and in a
practical manner the Contractor’s standards and procedures and other aspects of the
Contractor’s business ethics awareness and compliance program and internal control
system, by conducting effective training programs and otherwise disseminating
information appropriate to an individual’s respective roles and responsibilities.

(i) The training conducted under this program shall be provided to the Contractor’s
principals and employees, and as appropriate, the Contractor’s agents and
subcontractors.

(2) An internal control system.
(i) The Contractor’s internal control system shall—

(A) Establish standards and procedures to facilitate timely discovery of improper
conduct in connection with Government contracts; and

(B) Ensure corrective measures are promptly instituted and carried out.

(if) At a minimum, the Contractor’s internal control system shall provide for the
following:

(A) Assignment of responsibility at a sufficiently high level and adequate resources to
ensure effectiveness of the business ethics awareness and compliance program
and internal control system.

(B) Reasonable efforts not to include an individual as a principal, whom due diligence
would have exposed as having engaged in conduct that is in conflict with the
Contractor’s code of business ethics and conduct.

(C) Periodic reviews of company business practices, procedures, policies, and internal
controls for compliance with the Contractor’s code of business ethics and conduct

and the special requirements of Government contracting, including—

(1) Monitoring and auditing to detect criminal conduct;
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(2) Periodic evaluation of the effectiveness of the business ethics awareness and
compliance program and internal control system, especially if criminal conduct
has been detected; and

(3) Periodic assessment of the risk of criminal conduct, with appropriate steps to
design, implement, or modify the business ethics awareness and compliance
program and the internal control system as necessary to reduce the risk of
criminal conduct identified through this process.

(D) An internal reporting mechanism, such as a hotline, which allows for anonymity or
confidentiality, by which employees may report suspected instances of improper
conduct, and instructions that encourage employees to make such reports.

(E) Disciplinary action for improper conduct or for failing to take reasonable steps to
prevent or detect improper conduct.

(F) Timely disclosure, in writing, to the agency OIG, with a copy to the Contracting
Officer, whenever, in connection with the award, performance, or closeout of any
Government contract performed by the Contractor or a subcontract thereunder,
the Contractor has credible evidence that a principal, employee, agent, or
subcontractor of the Contractor has committed a violation of Federal criminal law
involving fraud, conflict of interest, bribery, or gratuity violations found in Title
18 U.S.C. or a violation of the civil False Claims Act (31 U.S.C. 3729-3733).

(1) If a violation relates to more than one Government contract, the Contractor
may make the disclosure to the agency OIG and Contracting Officer
responsible for the largest dollar value contract impacted by the violation.

(2) If the violation relates to an order against a Governmentwide acquisition
contract, a multi-agency contract, a multiple-award schedule contract such as
the Federal Supply Schedule, or any other procurement instrument intended
for use by multiple agencies, the contractor shall notify the OIG of the
ordering agency and the IG of the agency responsible for the basic contract,
and the respective agencies’ contracting officers.

(3) The disclosure requirement for an individual contract continues until at least 3
years after final payment on the contract.
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(4) The Government will safeguard such disclosures in accordance with paragraph
(b)(3)(ii) of this clause.

(G) Full cooperation with any Government agencies responsible for audits,
investigations, or corrective actions.

(d) Subcontracts.

(1) The Contractor shall include the substance of this clause, including this paragraph (d), in
subcontracts that have a value in excess of $5,000,000 and a performance period of
more than 120 days.

(2) In altering this clause to identify the appropriate parties, all disclosures of violation of

the civil False Claims Act or of Federal criminal law shall be directed to the agency
Office of the Inspector General, with a copy to the Contracting Officer.

(End of clause)

b. Clause 1-31 FAR 52.225-1 Buy American Act —Supplies (Jun 2003) as modified by
AL 2002-06 is replaced by:

31. FAR 52.225-1 BUY AMERICAN ACT -SUPPLIES (FEB 2009)

(a) Definitions. As used in this clause—
“Commercially available off-the-shelf (COTS) item”—

(1) Means any item of supply (including construction material) that is—
(i) A commercial item (as defined in paragraph (1) of the definition at FAR 2.101);
(i) Sold in substantial quantities in the commercial marketplace; and

(iii) Offered to the Government, under a contract or subcontract at any tier, without
modification, in the same form in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984
(46 U.S.C. App. 1702), such as agricultural products and petroleum products.
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“Component” means an article, material, or supply incorporated directly into an end product.
“Cost of components” means—

(3) For components purchased by the Contractor, the acquisition cost, including
transportation costs to the place of incorporation into the end product (whether or not
such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-
free entry certificate is issued); or

(4) For components manufactured by the Contractor, all costs associated with the
manufacture of the component, including transportation costs as described in
paragraph (1) of this definition, plus allocable overhead costs, but excluding profit.
Cost of components does not include any costs associated with the manufacture of the
end product.

“Domestic end product” means—
(1) An unmanufactured end product mined or produced in the United States;

(2) An end product manufactured in the United States, if—

(i) The cost of its components mined, produced, or manufactured in the United States
exceeds 50 percent of the cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are not mined, produced,
or manufactured in sufficient and reasonably available commercial quantities of a
satisfactory quality are treated as domestic. Scrap generated, collected, and prepared
for processing in the United States is considered domestic; or

(if) The end product is a COTS item.

“End product” means those articles, materials, and supplies to be acquired under the contract
for public use.

“Foreign end product” means an end product other than a domestic end product.
“United States” means the 50 States, the District of Columbia, and outlying areas.

(b) The Buy American Act (41 U.S.C. 10a - 10d) provides a preference for domestic end
products for supplies acquired for use in the United States. In accordance with
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41 U.S.C. 431, the component test of the Buy American Act is waived for an end product
that is a COTS item (See 12.505(a)(1)).

(c) Offerors may obtain from the Contracting Officer a list of foreign articles that the
Contracting Officer will treat as domestic for this contract.

(d) The Contractor shall deliver only domestic end products except to the extent that it
specified delivery of foreign end products in the provision of the solicitation entitled “Buy
American Act Certificate.”

(End of clause)

c. Clause I-35 FAR 52.230-2 Cost Accounting Standards (Apr 1998) is replaced by:
35. FAR 52.230-2 COST ACCOUNTING STANDARDS (OCT 2008)

(@) Unless the contract is exempt under 48 CFR 9903.201-1 and 9903.201-2, the provisions of
48 CFR Part 9903 are incorporated herein by reference and the Contractor, in connection
with this contract, shall—

(1) (CAS-covered Contracts Only) By submission of a Disclosure Statement, disclose in
writing the Contractor’s cost accounting practices as required by 48 CFR 9903.202-1
through 9903.202-5, including methods of distinguishing direct costs from indirect
costs and the basis used for allocating indirect costs. The practices disclosed for this
contract shall be the same as the practices currently disclosed and applied on all other
contracts and subcontracts being performed by the Contractor and which contain a Cost
Accounting Standards (CAS) clause. If the Contractor has notified the Contracting
Officer that the Disclosure Statement contains trade secrets and commercial or financial
information which is privileged and confidential, the Disclosure Statement shall be
protected and shall not be released outside of the Government.

(2) Follow consistently the Contractor’s cost accounting practices in accumulating and
reporting contract performance cost data concerning this contract. If any change in cost
accounting practices is made for the purposes of any contract or subcontract subject to
CAS requirements, the change must be applied prospectively to this contract and the
Disclosure Statement must be amended accordingly. If the contract price or cost
allowance of this contract is affected by such changes, adjustment shall be made in
accordance with paragraph (a)(4) or (a)(5) of this clause, as appropriate.

(3) Comply with all CAS, including any modifications and interpretations indicated thereto
contained in 48 CFR Part 9904, in effect on the date of award of this contract or, if the
Contractor has submitted cost or pricing data, on the date of final agreement on price as
shown on the Contractor’s signed certificate of current cost or pricing data. The
Contractor shall also comply with any CAS (or modifications to CAS) which hereafter
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become applicable to a contract or subcontract of the Contractor. Such compliance shall
be required prospectively from the date of applicability to such contract or subcontract.

(4)(i) (Agree to an equitable adjustment as provided in the Changes clause of this contract
if the contract cost is affected by a change which, pursuant to paragraph (a)(3) of this
clause, the Contractor is required to make to the Contractor’s established cost
accounting practices.

(if) Negotiate with the Contracting Officer to determine the terms and conditions under
which a change may be made to a cost accounting practice, other than a change made
under other provisions of paragraph (a)(4) of this clause; provided that no agreement
may be made under this provision that will increase costs paid by the United States.

(iii) When the parties agree to a change to a cost accounting practice, other than a
change under subdivision (a)(4)(i) of this clause, negotiate an equitable adjustment as
provided in the Changes clause of this contract.

(5) Agree to an adjustment of the contract price or cost allowance, as appropriate, if the
Contractor or a subcontractor fails to comply with an applicable Cost Accounting
Standard, or to follow any cost accounting practice consistently and such failure results
in any increased costs paid by the United States. Such adjustment shall provide for
recovery of the increased costs to the United States, together with interest thereon
computed at the annual rate established under section 6621(a)(2) of the Internal
Revenue Code of 1986 (26 U.S.C. 6621(a)(2)) for such period, from the time the
payment by the United States was made to the time the adjustment is effected. In no
case shall the Government recover costs greater than the increased cost to the
Government, in the aggregate, on the relevant contracts subject to the price adjustment,
unless the Contractor made a change in its cost accounting practices of which it was
aware or should have been aware at the time of price negotiations and which it failed to
disclose to the Government.

(b) If the parties fail to agree whether the Contractor or a subcontractor has complied with an
applicable CAS in 48 CFR 9904 or a CAS rule or regulation in 48 CFR 9903 and as to any
cost adjustment demanded by the United States, such failure to agree will constitute a
dispute under the Contract Disputes Act (41 U.S.C. 601).

(c) The Contractor shall permit any authorized representatives of the Government to examine
and make copies of any documents, papers, or records relating to compliance with the
requirements of this clause.

(d) The Contractor shall include in all negotiated subcontracts which the Contractor enters into,
the substance of this clause, except paragraph (b), and shall require such inclusion in all
other subcontracts, of any tier, including the obligation to comply with all CAS in effect on
the subcontractor’s award date or if the subcontractor has submitted cost or pricing data, on
the date of final agreement on price as shown on the subcontractor’s signed Certificate of
Current Cost or Pricing Data. If the subcontract is awarded to a business unit which
pursuant to 48 CFR 9903.201-2 is subject to other types of CAS coverage, the substance of
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the applicable clause set forth in subsection 30.201-4 of the Federal Acquisition Regulation
shall be inserted. This requirement shall apply only to negotiated subcontracts in excess of
$650,000, except that the requirement shall not apply to negotiated subcontracts otherwise
exempt from the requirement to include a CAS clause as specified in 48 CFR 9903.201-1.

(End of clause)

d. Clause 1-37 FAR 52.232-17 Interest (Jun 1996) is replaced by:
37. FAR 52.232-17 INTEREST (OCT 2008)

(a) Except as otherwise provided in this contract under a Price Reduction for Defective Cost or
Pricing Data clause or a Cost Accounting Standards clause, all amounts that become
payable by the Contractor to the Government under this contract shall bear simple interest
from the date due until paid unless paid within 30 days of becoming due. The interest rate
shall be the interest rate established by the Secretary of the Treasury as provided in Section
611 of the Contract Disputes Act of 1978 (Public Law 95-563), which is applicable to the
period in which the amount becomes due, as provided in paragraph (e) of this clause, and
then at the rate applicable for each six-month period as fixed by the Secretary until the
amount is paid.

(b) The Government may issue a demand for payment to the Contractor upon finding a debt is
due under the contract.

(c) Final Decisions. The Contracting Officer will issue a final decision as required by 33.211
if—
(1) The Contracting Officer and the Contractor are unable to reach agreement on the
existence or amount of a debt in a timely manner;

(2) The Contractor fails to liquidate a debt previously demanded by the Contracting Officer
within the timeline specified in the demand for payment unless the amounts were not
repaid because the Contractor has requested an installment payment agreement; or

(3) The Contractor requests a deferment of collection on a debt previously demanded by
the Contracting Officer (see 32.607-2).

(d) If a demand for payment was previously issued for the debt, the demand for payment
included in the final decision shall identify the same due date as the original demand for
payment.

(e) Amounts shall be due at the earliest of the following dates:

(1) The date fixed under this contract.
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(2) The date of the first written demand for payment, including any demand for
payment resulting from a default termination.

(f) The interest charge shall be computed for the actual number of calendar days involved
beginning on the due date and ending on—

(1) The date on which the designated office receives payment from the Contractor;

(2) The date of issuance of a Government check to the Contractor from which an amount
otherwise payable has been withheld as a credit against the contract debt; or

(3) The date on which an amount withheld and applied to the contract debt would otherwise
have become payable to the Contractor.

(9) The interest charge made under this clause may be reduced under the procedures prescribed
in 32.608-2 of the Federal Acquisition Regulation in effect on the date of this contract.

(End of clause)

e. Clause 1-45 FAR 52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS AND
COMMERCIAL COMPONENTS (APR 2003) is replaced by:

45. FAR 52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS AND
COMMERCIAL COMPONENTS (AUG 2009)

(a) Definitions. As used in this clause—

“Commercial item” has the meaning contained in Federal Acquisition Regulation 2.101,
Definitions.

“Subcontract” includes a transfer of commercial items between divisions, subsidiaries, or
affiliates of the Contractor or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor shall incorporate, and require its
subcontractors at all tiers to incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in subcontracts for commercial items:

(i) 52.203-13, Contractor Code of Business Ethics and Conduct (Dec 2008) (Pub. L.
110-252, Title VI, Chapter 1 (41 U.S.C. 251 note)), if the subcontract exceeds
$5,000,000 and has a performance period of more than 120 days. In altering this
clause to identify the appropriate parties, all disclosures of violation of the civil
False Claims Act or of Federal criminal law shall be directed to the agency Office
of the Inspector General, with a copy to the Contracting Officer.
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(i) 52.203-15, Whistleblower Protections Under the American Recovery and
Reinvestment Act of 2009 (Section 1553 of Pub. L. 111-5), if the subcontract is
funded under the Recovery Act.

(iii) 52.219-8, Utilization of Small Business Concerns (May 2004) (15 U.S.C. 637(d)(2)
and (3)), if the subcontract offers further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns) exceeds $550,000
($1,000,000 for construction of any public facility), the subcontractor must include
52.219-8 in lower tier subcontracts that offer subcontracting opportunities.

(iv) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246).

(v) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the
Vietnam Era, and Other Eligible Veterans (Sept 2006) (38 U.S.C. 4212(a));

(vi) 52.222-36, Affirmative Action for Workers with Disabilities (June 1998) (29
U.S.C. 793).

(vii) 52.222-39, Notification of Employee Rights Concerning Payment of Union Dues
or Fees (Dec 2004) (E.O. 13201), if flow down is required in accordance with
paragraph (g) of FAR clause 52.222-39).

(viii) 52.222-50, Combating Trafficking in Persons (Feb 2009) (22 U.S.C. 7104(Q)).

(ix) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (Feb
2006) (46 U.S.C. App. 1241 and 10 U.S.C. 2631), if flow down is required in
accordance with paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may flow down to subcontracts for commercial
items a minimal number of additional clauses necessary to satisfy its contractual
obligations.

(d) The Contractor shall include the terms of this clause, including this paragraph (d), in
subcontracts awarded under this contract.
(End of clause)

f. Clause I-54 DEAR 952.204-2 Security (May 2002) (DEVIATION) is replaced by
DEAR 952.204-2 Security (Aug 2009) as follows:

54. DEAR 952.204-2 SECURITY (AUG 2009)

(a) Responsibility. It is the Contractor's duty to protect all classified information, special
nuclear material, and other DOE property. The Contractor shall, in accordance with DOE
security regulations and requirements, be responsible for protecting all classified
information and all classified matter (including documents, material and special nuclear
material) which are in the Contractor's possession in connection with the performance of
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work under this contract against sabotage, espionage, loss or theft. Except as otherwise
expressly provided in this contract, the Contractor shall, upon completion or termination
of this contract, transmit to DOE any classified matter or special nuclear material in the
possession of the Contractor or any person under the Contractor's control in connection
with performance of this contract. If retention by the Contractor of any classified matter
is required after the completion or termination of the contract, the Contractor shall
identify the items and classification levels and categories of matter proposed for
retention, the reasons for the retention, and the proposed period of retention. If the
retention is approved by the Contracting Officer, the security provisions of the contract
shall continue to be applicable to the classified matter retained. Special nuclear material
shall not be retained after the completion or termination of the contract.

(b) Regulations. The Contractor agrees to comply with all security regulations and contract
requirements of DOE as incorporated into the contract.

(c) Definition of Classified Information. The term Classified Information means information
that is classified as Restricted Data or Formerly Restricted Data under the Atomic Energy
Act of 1954, or information determined to require protection against unauthorized
disclosure under Executive Order 12958, Classified National Security Information, as
amended, or prior executive orders, which is identified as National Security Information.

(d) Definition of Restricted Data. The term Restricted Data means all data concerning design,
manufacture, or utilization of atomic weapons; production of special nuclear material; or
use of special nuclear material in the production of energy, but excluding data
declassified or removed from the Restricted Data category pursuant to 42 U.S.C. 2162
[Section 142, as amended, of the Atomic Energy Act of 1954].

(e) Definition of Formerly Restricted Data. The term "Formerly Restricted Data" means
information removed from the Restricted Data category based on a joint determination by
DOE or its predecessor agencies and the Department of Defense that the information:

(1) relates primarily to the military utilization of atomic weapons; and

(2) can be adequately protected as National Security Information. However, such
information is subject to the same restrictions on transmission to other countries or
regional defense organizations that apply to Restricted Data.

(F) Definition of National Security Information. The term "National Security Information™
means information that has been determined, pursuant to Executive Order 12958,
Classified National Security Information, as amended, or any predecessor order, to
require protection against unauthorized disclosure, and that is marked to indicate its
classified status when in documentary form.

(9) Definition of Special Nuclear Material. The term “special nuclear material” means:

(1) plutonium, uranium enriched in the isotope 233 or in the isotope 235, and any other
material which, pursuant to 42 U.S.C. 2071 [section 51 as amended, of the Atomic
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Energy Act of 1954] has been determined to be special nuclear material, but does not
include source material; or

(2) any material artificially enriched by any of the foregoing, but does not include source
material.

(h) Access authorizations of personnel.

(1) The Contractor shall not permit any individual to have access to any classified
information or special nuclear material, except in accordance with the Atomic Energy
Act of 1954, and the DOE's regulations and contract requirements applicable to the
particular level and category of classified information or particular category of special
nuclear material to which access is required.

(2) The Contractor must conduct a thorough review, as defined at 48 CFR 904.401, of an
uncleared applicant or uncleared employee, and must test the individual for illegal
drugs, prior to selecting the individual for a position requiring a DOE access
authorization.

(i) A review must: verify an uncleared applicant’s or uncleared employee’s
educational background, including any high school diploma obtained within the
past five years, and degrees or diplomas granted by an institution of higher
learning; contact listed employers for the last three years and listed personal
references; conduct local law enforcement checks when such checks are not
prohibited by state or local law or regulation and when the uncleared applicant or
uncleared employee resides in the jurisdiction where the Contractor is located,
and conduct a credit check and other checks as appropriate.

(i) Contractor reviews are not required for an applicant for DOE access authorization
who possesses a current access authorization from DOE or another Federal
agency, or whose access authorization may be reapproved without a federal
background investigation pursuant to Executive Order 12968, Access to
Classified Information (August 4, 1995), Sections 3.3(c) and (d).

(iii) In collecting and using this information to make a determination as to whether it
is appropriate to select an uncleared applicant or uncleared employee to a position
requiring an access authorization, the Contractor must comply with all applicable
laws, regulations, and Executive Orders, including those: (a) governing the
processing and privacy of an individual’s information, such as the Fair Credit
Reporting Act, Americans with Disabilities Act (ADA), and Health Insurance
Portability and Accountability Act; and (b) prohibiting discrimination in
employment, such as under the ADA, Title VII and the Age Discrimination in
Employment Act, including with respect to pre- and post-offer of employment
disability related questioning.

(iv) In addition to a review, each candidate for a DOE access authorization must be
tested to demonstrate the absence of any illegal drug, as defined in 10 CFR Part
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707.4. All positions requiring access authorizations are deemed testing designated
positions in accordance with 10 CFR Part 707. All employees possessing access
authorizations are subject to applicant, random or for cause testing for use of
illegal drugs. DOE will not process candidates for a DOE access authorization
unless their tests confirm the absence from their system of any illegal drug.

(v) When an uncleared applicant or uncleared employee receives an offer of
employment for a position that requires a DOE access authorization, the
Contractor shall not place that individual in such a position prior to the
individual’s receipt of a DOE access authorization, unless an approval has been
obtained from the head of the cognizant local security office. If the individual is
hired and placed in the position prior to receiving an access authorization, the
uncleared employee may not be afforded access to classified information or
matter or special nuclear material (in categories requiring access authorization)
until an access authorization has been granted.

(vi) The Contractor must furnish to the head of the cognizant local DOE Security
Office, in writing, the following information concerning each uncleared applicant
or uncleared employee who is selected for a position requiring an access
authorization:

A. The date(s) each Review was conducted,
B. Each entity that provided information concerning the individual;

C. A certification that the review was conducted in accordance with all
applicable laws, regulations, and Executive Orders, including those
governing the processing and privacy of an individual’s information
collected during the review;

D. A certification that all information collected during the review was reviewed
and evaluated in accordance with the Contractor's personnel policies; and

E. The results of the test for illegal drugs.

(1) Criminal liability. It is understood that disclosure of any classified information relating to
the work or services ordered hereunder to any person not entitled to receive it, or failure
to protect any classified information, special nuclear material, or other Government
property that may come to the Contractor or any person under the Contractor's control in
connection with work under this contract, may subject the Contractor, its agents,
employees, or Subcontractors to criminal liability under the laws of the United States (see
the Atomic Energy Act of 1954, 42 U.S.C. 2011 et seq.; 18 U.S.C. 793 and 794).

(j) Foreign Ownership, Control, or Influence.

(1) The Contractor shall immediately provide the cognizant security office written notice
of any change in the extent and nature of foreign ownership, control or influence over
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the Contractor which would affect any answer to the questions presented in the
Standard Form (SF) 328, Certificate Pertaining to Foreign Interests, executed prior to
award of this contract. In addition, any notice of changes in ownership or control
which are required to be reported to the Securities and Exchange Commission, the
Federal Trade Commission, or the Department of Justice, shall also be furnished
concurrently to the Contracting Officer.

(2) If a Contractor has changes involving foreign ownership, control, or influence, DOE
must determine whether the changes will pose an undue risk to the common defense
and security. In making this determination, DOE will consider proposals made by the
Contractor to avoid or mitigate foreign influences.

(3) If the cognizant security office at any time determines that the Contractor is, or is
potentially, subject to foreign ownership, control, or influence, the Contractor shall
comply with such instructions as the Contracting Officer shall provide in writing to
protect any classified information or special nuclear material.

(4) The Contracting Officer may terminate this contract for default either if the

Contractor fails to meet obligations imposed by this clause or if the Contractor creates
a foreign ownership, control, or influence situation in order to avoid performance or a
termination for default. The Contracting Officer may terminate this contract for
convenience if the Contractor becomes subject to foreign ownership, control, or
influence and for reasons other than avoidance of performance of the contract, cannot,
or chooses not to, avoid or mitigate the foreign ownership, control, or influence
problem.

(k) Employment announcements. When placing announcements seeking applicants for
positions requiring access authorizations, the Contractor shall include in the written
vacancy announcement, a notification to prospective applicants that reviews, and tests for
the absence of any illegal drug as defined in 10 CFR 707.4, will be conducted by the
employer and a background investigation by the Federal government may be required to
obtain an access authorization prior to employment, and that subsequent reinvestigations
may be required. If the position is covered by the Counterintelligence Evaluation
Program regulations at 10 CFR 709, the announcement should also alert applicants that
successful completion of a counterintelligence evaluation may include a
counterintelligence-scope polygraph examination.

(1) Flow down to subcontracts. The Contractor agrees to insert terms that conform
substantially to the language of this clause, including this paragraph, in all subcontracts
under its contract that will require Subcontractor employees to possess access
authorizations. Additionally, the Contractor must require such Subcontractors to have an
existing DOD or DOE facility clearance or submit a completed SF 328, Certificate
Pertaining to Foreign Interests, as required in DEAR 952.204-73, Facility Clearance, and
obtain a foreign ownership, control and influence determination and facility clearance
prior to award of a subcontract. Information to be provided by a Subcontractor pursuant
to this clause may be submitted directly to the Contracting Officer. For purposes of this
clause, Subcontractor means any Subcontractor at any tier and the term "Contracting
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Officer" means the DOE Contracting Officer. When this clause is included in a
subcontract, the term "Contractor” shall mean Subcontractor and the term "contract” shall
mean subcontract.

(End of clause)

Clause 1-65 DEAR 952.224-70 Paperwork Reduction Act (Apr 1994) is deleted in its
entirety and replaced with the following:

65. RESERVED

42. All other terms and conditions remain unchanged.
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