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1. Section B, Clause B-2, Contract Type and Value is amended as follows:
1. Paragraph (b) is revised as follows to set forth the Estimated Cost for FY 2011
and to reflect the Total Estimated Cost, exclusive of Contractor’s Fees:
Contract Period Estimated Cost
October 1, 2010 through
September 30, 2011 $ 2,619,758,560.00
October 1, 2011 through $ To be negotiated annually.
September 30, 2012
TOTAL through FY11 $ 34,209,599,417.00
ii. Paragraph (c) is revised as follows to set for the Fixed Fee for FY 2011 and to
reflect the total Fixed Fee under the contract:
Contract Period Fixed Fee
October 1, 2010 through
September 30, 2011 $ 18,537,589.00
October 1, 2011 through $ To be negotiated annually.
September 30, 2012
TOTAL through FY11 $ 288,885,801.00
1. Paragraph (d) is revised to set forth the maximum available Performance

Incentive Fee pool for FY 2011 and to reflect the total Performance Incentive Fee
pool under the contract:
Maximum Available Performance

Incentive Fee Pool

Contract Period
October 1, 2010 through
September 30, 2011 $ 9,930,851.00
October 1, 2011 through $ To be negotiated annually.
September 30, 2012
TOTAL through FY11 $ 71,281,803.00
iv. Paragraph (e) is revised as follows: The Total Estimated Cost, Fixed Fee, and

Maximum Available Performance Incentive Fee Pool under this contract for the
period October 1, 1993, through September 30, 2011 is $34,569,767,021.00.

2 Section H, Clause H-24, Home Office and Other Corporate Support, is revised to
incorporate an FY 2011 ceiling for home office and other corporate support services
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directly attributable to the contract by adding the following as the first sentence of
paragraph (d): The FY 2011 estimated budget for these services is $2,714,000.00.

Section I, Contract Clauses, are revised as follows:

Clause I-15 FAR 52.219-9 SMALL BUSINESS SUBCONTRACTING PLAN (APR
2008) is replaced with the following:

15.

(@)
(®)

FAR 52.219-9 SMALL BUSINESS SUBCONTRACTING PLAN (JULY
2010)

This clause does not apply to small business concerns.
Definitions. As used in this clause—

“Alaska Native Corporation (ANC)” means any Regional Corporation, Village
Corporation, Urban Corporation, or Group Corporation organized under the laws
of the State of Alaska in accordance with the Alaska Native Claims Settlement
Act, as amended (43 U.S.C. 1601, et seq.) and which is considered a minority and
economically disadvantaged concern under the criteria at 43 U.S.C. 1626(¢e)(1).
This definition also includes ANC direct and indirect subsidiary corporations,
joint ventures, and partnerships that meet the requirements of 43 U.S.C. 1626

(€)(2).

“Commercial item” means a product or service that satisfies the definition of
commercial item in section 2.101 of the Federal Acquisition Regulation.

“Commercial plan” means a subcontracting plan (including goals) that covers the
offeror’s fiscal year and that applies to the entire production of commercial items
sold by either the entire company or a portion thereof (e.g., division, plant, or
product line).

“Electronic Subcontracting Reporting System (eSRS)” means the
Governmentwide, electronic, web-based system for small business subcontracting
program reporting. The eSRS is located at http://www.esrs.gov.

“Indian tribe” means any Indian tribe, band, group, pueblo, or community,
including native villages and native groups (including corporations organized by
Kenai, Juneau, Sitka, and Kodiak) as defined in the Alaska Native Claims
Settlement Act (43 U.S.C.A. 1601 ef seq.), that is recognized by the Federal
Government as eligible for services from the Bureau of Indian Affairs in
accordance with 25 U.S.C. 1452(c). This definition also includes Indian-owned
economic enterprises that meet the requirements of 25 U.S.C. 1452(e).

“Individual contract plan” means a subcontracting plan that covers the entire
contract period (including option periods), applies to a specific contract, and has
goals that are based on the offeror’s planned subcontracting in support of the
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specific contract except that indirect costs incurred for common or joint purposes
may be allocated on a prorated basis to the contract.

“Master plan” means a subcontracting plan that contains all the required elements
of an individual contract plan, except goals, and may be incorporated into
individual contract plans, provided the master plan has been approved.

“Subcontract” means any agreement (other than one involving an employer-
employee relationship) entered into by a Federal Government prime Contractor or
subcontractor calling for supplies or services required for performance of the
contract or subcontract.

The offeror, upon request by the Contracting Officer, shall submit and negotiate a
subcontracting plan, where applicable, that separately addresses subcontracting
with small business concerns, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business concerns, small
disadvantaged business, and with women-owned small business concerns. If the
offeror is submitting an individual contract plan, the plan must separately address
subcontracting with small business, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business concerns with a
separate part for the basic contract and separate parts for each option (if any). The
plan shall be included in and made a part of the resultant contract. The
subcontracting plan shall be negotiated within the time specified by the
Contracting Officer. Failure to submit and negotiate the subcontracting plan shall
make the offeror ineligible for award of a contract.

The offeror’s subcontracting plan shall include the following:

(1) Goals, expressed in terms of percentages of total planned subcontracting
dollars, for the use of small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small business concerns
as subcontractors. The offeror shall include all subcontracts that contribute
to contract performance, and may include a proportionate share of
products and services that are normally allocated as indirect costs. In
accordance with 43 U.S.C. 1626:

(1) Subcontracts awarded to an ANC or Indian tribe shall be counted
towards the subcontracting goals for small business and small
disadvantages business (SDB) concerns, regardless of the size or
Small Business Administration certification status of the ANC or
Indian tribe.

(1)  Where one or more subcontractors are in the subcontract tier
between the prime contractor and the ANC or Indian tribe, the
ANC or Indian tribe shall designate the appropriate contractor(s) to
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count the subcontract towards its small business and small
disadvantaged business subcontracting goals.

(A) In most cases, the appropriate Contractor is the Contractor
that awarded the subcontract to the ANC or Indian tribe.

(B)  Ifthe ANC or Indian tribe designates more than one
Contractor to count the subcontract toward its goals, the
ANC or Indian tribe shall designate only a portion of the
total subcontract award to each Contractor. The sum of the
amounts designated to various Contractors cannot exceed
the total value of the subcontract.

(C)  The ANC or Indian tribe shall give a copy of the written
designation to the Contracting Officer, the prime
Contractor, and the subcontractors in between the prime
Contractor and the ANC or Indian tribe within 30 days of
the date of the subcontract award.

(D)  If the Contracting Officer does not receive a copy of the
ANC’s or the Indian tribe’s written designation within 30
days of the subcontract award, the Contractor that awarded
the subcontract to the ANC or Indian tribe will be
considered the designated Contractor.

A statement of—

@)

(ii)

(iif)

(iv)

)

(vi)

Total dollars planned to be subcontracted for an individual contract
plan; or the offeror’s total projected sales, expressed in dollars, and
the total value of projected subcontracts to support the sales for a
commercial plan;

Total dollars planned to be subcontracted to small business
concerns (including ANC and Indian tribes);

Total dollars planned to be subcontracted to veteran-owned small
business concerns;

Total dollars planned to be subcontracted to service-disabled
veteran-owned small business;

Total dollars planned to be subcontracted to HUBZone small
business concerns;

Total dollars planned to be subcontracted to small disadvantaged
business concerns (including ANCs and Indian tribes); and
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(vil)  Total dollars planned to be subcontracted to women-owned small
business concerns.

A description of the principal types of supplies and services to be
subcontracted, and an identification of the types planned for
subcontracting to --

(1) Small business concerns,

(i)  Veteran-owned small business concerns;

(iii))  Service-disabled veteran-owned small business concerns;
(iv)  HUBZone small business concerns;

(v) Small disadvantaged business concerns, and

(vi)  Women-owned small business concerns.

A description of the method used to develop the subcontracting goals in
paragraph (d)(1) of this clause.

A description of the method used to identify potential sources for
solicitation purposes (e.g., existing company source lists, the Central
Contractor Registration database (CCR), veterans service organizations,
the National Minority Purchasing Council Vendor Information Service,
the Research and Information Division of the Minority Business
Development Agency in the Department of Commerce, or small,
HUBZone, small disadvantaged, and women-owned small business trade
associations). A firm may rely on the information contained in CCR as an
accurate representation of a concern’s size and ownership characteristics
for the purposes of maintaining a small, veteran-owned small, service-
disabled veteran-owned small, HUBZone small, small disadvantaged, and
women-owned small business source list. Use of CCR as its source list
does not relieve a firm of its responsibilities (e.g., outreach, assistance,
counseling, or publicizing subcontracting opportunities) in this clause.

A statement as to whether or not the offeror included indirect costs in
establishing subcontracting goals, and a description of the method used to
determine the proportionate share of indirect costs to be incurred with --
(1) Small business concerns (including ANC and Indian tribes);

(1)  Veteran-owned small business concerns;

(iii)  Service-disabled veteran-owned small business concemns;
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(iv)  HUBZone small business concerns;

(v) Small disadvantaged business concerns (including ANC and Indian
tribes); and

(vi)  Women-owned small business concerns.

The name of the individual employed by the offeror who will administer
the offeror’s subcontracting program, and a description of the duties of the
individual.

A description of the efforts the offeror will make to assure that small
business, veteran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvantaged business,
and women-owned small business concerns have an equitable opportunity
to compete for subcontracts.

Assurances that the offeror will include the clause of this contract entitled
“Utilization of Small Business Concerns” in all subcontracts that offer
further subcontracting opportunities, and that the offeror will require all
subcontractors (except small business concerns) that receive subcontracts
in excess of $550,000 ($1,000,000 for construction of any public facility
with further subcontracting possibilities) to adopt a plan similar to the plan
that complies with the requirements of this clause.

Assurances that the offeror will --
(1) Cooperate in any studies or surveys as may be required;

(11) Submit periodic reports so that the Government can determine the
extent of compliance by the offeror with the subcontracting plan;

(iif)  Submit the Individual Subcontracting Report (ISR) and/or the
Summary Subcontract Report (SSR), in accordance with the
paragraph (1) of this clause using the Electronic Subcontracting
Reporting System (eSRS) at http://www.esrs.gov . The reports
shall provide information on subcontract awards to small business
concerns (including ANCs and Indian tribes that are not small
businesses), veteran-owned small business concerns, service-
disabled veteran-owned small business concerns, HUBZone small
business concerns, small disadvantaged business concerns
(including ANCs and Indian tribes that have not been certified by
the Small Business Administration as small disadvantaged
businesses), women-owned small business concerns, and
Historically Black Colleges and Universities and Minority
Institutions. Reporting shall be in accordance with this clause, or as
provided in agency regulations;




(11)

(iv)

™)

(vi)

Contract No. DE-AC04-94A1.85000
Modification No. 400
Page 8 of 43

Ensure that its subcontractors with subcontracting plans agree to
submit the ISR and/or the SSR using eSRS;

Provide its prime contract number, its DUNS number, and the e-
mail address of the offeror’s official responsible for
acknowledging receipt of or rejecting the ISRs, to all first-tier
subcontractors with subcontracting plans so they can enter this
information into the eSRS when submitting their ISRs; and

Require that each subcontractor with a subcontracting plan provide
the prime contract number, its own DUNS number, and the e-mail
address of the subcontractor’s official responsible for
acknowledging receipt of or rejecting the ISRs, to its
subcontractors with subcontracting plans.

A description of the types of records that will be maintained concerning
procedures that have been adopted to comply with the requirements and
goals in the plan, including establishing source lists; and a description of
the offeror’s efforts to locate small business, veteran-owned small
business, service-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned small business
concerns and award subcontracts to them. The records shall include at
least the following (on a plant-wide or company-wide basis, unless
otherwise indicated):

(i)

(ii)

(111)

Source lists (e.g., CCR), guides, and other data that identify small
business, veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns.

Organizations contacted in an attempt to locate sources that are
small business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business, small
disadvantaged business, or women-owned small business concerns.

Records on each subcontract solicitation resulting in an award of
more than $100,000, indicating --

(A)  Whether small business concerns were solicited and if not,
why not;

(B)  Whether veteran-owned small business concerns were
solicited and, if not, why not;

(C)  Whether service-disabled veteran-owned small business
concerns were solicited and, if not, why not;



(iv)

v)

(vi)

Contract No. DE-AC04-94A1.85000
Modification No. 400
Page 9 of 43

(D)  Whether HUBZone small business concerns were solicited
and, if not, why not;

(E) Whether small disadvantaged business concerns were
solicited and if not, why not;

(F) Whether women-owned small business concerns were
solicited and if not, why not; and

Q) If applicable, the reason award was not made to a small
business concern.

Records of any outreach efforts to contact --

(A)  Trade associations;

(B)  Business development organizations;

(C)  Conferences and trade fairs to locate small, HUBZone
small, small disadvantaged, and women-owned small
business sources; and

(D)  Veterans service organizations.

Records of internal guidance and encouragement provided to
buyers through --

(A)  Workshops, seminars, training, etc., and

(B)  Monitoring performance to evaluate compliance with the
program’s requirements.

On a contract-by-contract basis, records to support award data
submitted by the offeror to the Government, including the name,
address, and business size of each subcontractor. Contractors
having commercial plans need not comply with this requirement.

(e) In order to effectively implement this plan to the extent consistent with efficient
contract performance, the Contractor shall perform the following functions:

(D

Assist small business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business concerns by
arranging solicitations, time for the preparation of bids, quantities,
specifications, and delivery schedules so as to facilitate the participation
by such concerns. Where the Contractor’s lists of potential small business,
veteran-owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged business, and
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women-owned small business subcontractors are excessively long,
reasonable effort shall be made to give all such small business concerns an
opportunity to compete over a period of time.

(2) Provide adequate and timely consideration of the potentialities of small
business, veteran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvantaged business,
and women-owned small business concerns in all “make-or-buy”
decisions.

(3) Counsel and discuss subcontracting opportunities with representatives of
small business, veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small disadvantaged
business, and women-owned small business firms.

4) Confirm that a subcontractor representing itself as a HUBZone small
business concern is identified as a certified HUBZone small business
concern by accessing the Central Contractor Registration (CCR) database
or by contacting SBA.

(5) Provide notice to subcontractors concerning penalties and remedies for
misrepresentations of business status as small, veteran-owned small
business, HUBZone small, small disadvantaged or women-owned small
business for the purpose of obtaining a subcontract that is to be included
as part or all of a goal contained in the Contractor’s subcontracting plan.

A master plan on a plant or division-wide basis that contains all the elements
required by paragraph (d) of this clause, except goals, may be incorporated by
reference as a part of the subcontracting plan required of the offeror by this
clause; provided --

(1) The master plan has been approved;

(2) The offeror ensures that the master plan is updated as necessary and
provides copies of the approved master plan, including evidence of its
approval, to the Contracting Officer; and

3) Goals and any deviations from the master plan deemed necessary by the
Contracting Officer to satisfy the requirements of this contract are set forth
in the individual subcontracting plan.

A commercial plan is the preferred type of subcontracting plan for contractors
furnishing commercial items. The commercial plan shall relate to the offeror’s
planned subcontracting generally, for both commercial and Government business,
rather than solely to the Government contract. Once the Contractor’s commercial
plan has been approved, the Government will not require another subcontracting
plan from the same Contractor while the plan remains in effect, as long as the
product or service being provided by the Contractor continues to meet the
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definition of a commercial item. A contractor with a commercial plan shall
comply with the reporting requirements stated in paragraph (d)(10) of this clause
by submitting one SSR in eSRS for all contracts covered by its commercial plan.
This report shall be acknowledged or rejected in eSRS by the Contracting Officer
who approved the plan. This report shall be submitted within 30 days after the end
of the Government’s fiscal year.

Prior compliance of the offeror with other such subcontracting plans under
previous contracts will be considered by the Contracting Officer in determining
the responsibility of the offeror for award of the contract.

A contract may have no more than one plan. When a modification meets the
criteria in 19.702 for a plan, or an option is exercised, the goals associated with
the modification or option shall be added to those in the existing subcontract plan.

Subcontracting plans are not required from subcontractors when the prime
contract contains the clause at 52.212-5, Contract Terms and Conditions Required
to Implement Statutes or Executive Orders—Commercial Items, or when the
subcontractor provides a commercial item subject to the clause at 52.244-6,
Subcontracts for Commercial Items, under a prime contract.

The failure of the Contractor or subcontractor to comply in good faith with-—

(1) The clause of this contract entitled “Utilization Of Small Business
Concerns;” or

(2) An approved plan required by this clause, shall be a material breach of the
contract.

The Contractor shall submit ISRs and SSRs using the web-based eSRS at
http://www.esrs.gov. Purchases from a corporation, company, or subdivision that
is an affiliate of the prime Contractor or subcontractor are not included in these
reports. Subcontract award data reported by prime Contractors and subcontractors
shall be limited to awards made to their immediate next-tier subcontractors. Credit
cannot be taken for awards made to lower tier subcontractors unless the
Contractor or subcontractor has been designated to receive a small business or
small disadvantaged business credit from an ANC or Indian tribe. Only
subcontracts involving performance in the United States or its outlying areas
should be included in these reports with the exception of subcontracts under a
contract awarded by the State Department or any other agency that has statutory
or regulatory authority to require subcontracting plans for subcontracts performed
outside the United States and its outlying areas.

(1) ISR. This report is not required for commercial plans. The report is
required for each contract containing an individual subcontract plan.

(1) The report shall be submitted semi-annually during contract
performance for the periods ending March 31 and September 30. A
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report is also required for each contract within 30 days of contract
completion. Reports are due 30 days after the close of each
reporting period, unless otherwise directed by the Contracting
Officer. Reports are required when due, regardless of whether
there has been any subcontracting activity since the inception of
the contract or the previous reporting period.

When a subcontracting plan contains separate goals for the basic
contract and each option, as prescribed by FAR 19.704(c), the
dollar goal inserted on this report shall be the sum of the base
period through the current option; for example, for a report
submitted after the second option is exercised, the dollar goal
would be the sum of the goals for the basic contract, the first
option, and the second option.

The authority to acknowledge receipt or reject the ISR resides—

(A) In the case of the prime Contractor, with the Contracting
Officer; and

(B)  Inthe case of a subcontract with a subcontracting plan,
with the entity that awarded the subcontract.

Reports submitted under individual contract plans—

(A)  This report encompasses all subcontracting under prime
contracts and subcontracts with the awarding agency,
regardless of the dollar value of the subcontracts.

(B)  The report may be submitted on a corporate, company or
subdivision (e.g. plant or division operating as a separate
profit center) basis, unless otherwise directed by the
agency.

(C)  If a prime Contractor and/or subcontractor is performing
work for more than one executive agency, a separate report
shall be submitted to each executive agency covering only
that agency's contracts, provided at least one of that
agency's contracts is over $550,000 (over $1,000,000 for
construction of a public facility) and contains a
subcontracting plan. For DoD, a consolidated report shall
be submitted for all contracts awarded by military
departments/agencies and/or subcontracts awarded by DoD
prime Contractors. However, for construction and related
maintenance and repair, a separate report shall be submitted
for each DoD component.
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(D)  For DoD and NASA, the report shall be submitted semi-
annually for the six months ending March 31 and the
twelve months ending September 30. For civilian agencies,
except NASA, it shall be submitted annually for the twelve
month period ending September 30. Reports are due 30
days after the close of each reporting period.

(E)  Subcontract awards that are related to work for more than
one executive agency shall be appropriately allocated.

(F)  The authority to acknowledge or reject SSRs in eSRS,
including SSRs submitted by subcontractors with
subcontracting plans, resides with the Government agency
awarding the prime contracts unless stated otherwise in the
contract.

Reports submitted under a commercial plan—

(A)  The report shall include all subcontract awards under the
commercial plan in effect during the Government's fiscal
year.

(B)  The report shall be submitted annually, within thirty days
after the end of the Government's fiscal year.

(C)  Ifa Contractor has a commercial plan and is performing
work for more than one executive agency, the Contractor
shall specify the percentage of dollars attributable to each
agency from which contracts for commercial items were
received.

(D)  The authority to acknowledge or reject SSRs for
commercial plans resides with the Contracting Officer who
approved the commercial plan.

All reports submitted at the close of each fiscal year (both
individual and commercial plans) shall include a Year-End
Supplementary Report for Small Disadvantaged Businesses. The
report shall include subcontract awards, in whole dollars, to small
disadvantaged business concerns by North American Industry
Classification System (NAICS) Industry Subsector. If the data are
not available when the year-end SSR is submitted, the prime
Contractor and/or subcontractor shall submit the Year-End
Supplementary Report for Small Disadvantaged Businesses within
90 days of submitting the year-end SSR. For a commercial plan,
the Contractor may obtain from each of its subcontractors a
predominant NAICS Industry Subsector and report all awards to
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that subcontractor under its predominant NAICS Industry
Subsector.

Clause I-36 FAR 52.230-6 ADMINISTRATION OF COST ACCOUNTING
STANDARDS (MAR 2008) is replaced with the following:

36.

FAR 52.230-6 ADMINISTRATION OF COST ACCOUNTING
STANDARDS (JUN 2010)

For the purpose of administering the Cost Accounting Standards (CAS) requirements
under this contract, the Contractor shall take the steps outlined in paragraphs (b) through
(1) and (k) through (n) of this clause:

(a)

Definitions. As used in this clause—

“Affected CAS-covered contract or subcontract” means a contract or subcontract
subject to CAS rules and regulations for which a Contractor or subcontractor--

(1) Used one cost accounting practice to estimate costs and a changed cost
accounting practice to accumulate and report costs under the contract or
subcontract; or

2) Used a noncompliant practice for purposes of estimating or accumulating
and reporting costs under the contract or subcontract.

“Cognizant Federal agency official (CFAO)” means the Contracting Officer
assigned by the cognizant Federal agency to administer the CAS.

“Desirable change” means a compliant change to a Contractor's established or
disclosed cost accounting practices that the CFAO finds is desirable and not
detrimental to the Government and is, therefore, not subject to the no increased
cost prohibition provisions of CAS-covered contracts and subcontracts affected
by the change.

“Fixed-price contracts and subcontracts” means--

(1) Fixed-price contracts and subcontracts described at FAR 16.202,
16.203, (except when price adjustments are based on actual costs
of labor or material, described at 16.203-1(a)(2)), and16.207;

2) Fixed-price incentive contracts and subcontracts where the price is
not adjusted based on actual costs incurred (FAR Subpart 16.4);

(3) Orders issued under indefinite-delivery contracts and subcontracts
where final payment is not based on actual costs incurred (FAR
Subpart 16.5); and
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(4) The fixed-hourly rate portion of time-and-materials and labor-
hours contracts and subcontracts (FAR Subpart 16.6).

“Flexibly-priced contracts and subcontracts” means—

(1) Fixed-price contracts and subcontracts described at FAR 16.203-
1(a)(2), 16.204, 16.205, and 16.206;

(2) Cost-reimbursement contracts and subcontracts (FAR Subpart
16.3);

3) Incentive contracts and subcontracts where the price may be
adjusted based on actual costs incurred (FAR Subpart 16.4);

(4) Orders issued under indefinite-delivery contracts and subcontracts
where final payment 1s based on actual costs incurred (FAR
Subpart 16.5); and

(5) The materials portion of time-and-materials contracts and
subcontracts (FAR Subpart 16.6).

“Noncompliance” means a failure in estimating, accumulating, or reporting costs to--
(1)  Comply with applicable CAS; or

(2) Consistently follow disclosed or established cost accounting
practices.

“Required change” means—

(1) A change in cost accounting practice that a Contractor is required
to make in order to comply with applicable Standards,
modifications or interpretations thereto, that subsequently becomes
applicable to existing CAS-covered contracts or subcontracts due
to the receipt of another CAS-covered contract or subcontract; or

2) A prospective change to a disclosed or established cost accounting
practice when the CFAO determines that the former practice was
in compliance with applicable CAS and the change is necessary for
the Contractor to remain in compliance.

“Unilateral change” means a change in cost accounting practice from one compliant
practice to another compliant practice that a Contractor with a CAS-covered contract(s)
or subcontract(s) elects to make that has not been deemed a desirable change by the
CFAQ and for which the Government will pay no aggregate increased costs.

(b) Submit to the CFAO a description of any cost accounting practice change as
outlined in paragraphs (b)(1) through (3) of this clause (including revisions to the



©

Contract No. DE-AC04-94A1.85000
Modification No. 400
Page 16 of 43

Disclosure Statement, if applicable), and any written statement that the cost
impact of the change is immaterial. If a change in cost accounting practice is
implemented without submitting the notice required by this paragraph, the CFAO
may determine the change to be a failure to follow paragraph (a)(2) of the clause
at FAR 52.230-2, Cost Accounting Standards; paragraph (a)(4) of the clause at
FAR 52.230- 3, Disclosure and Consistency of Cost Accounting Practices; or
paragraph (a)(4) of the clause at FAR 52.230-4, Disclosure and Consistency of
Cost Accounting Practices—Foreign Concerns; or paragraph (a)(2) of the clause
at FAR 52.230-5, Cost Accounting Standards--Educational Institution.

(1) When a description has been submitted for a change in cost accounting
practice that is dependent on a contact award and that contract is
subsequently awarded, notify the CFAO within 15 days after such award.

(2) For any change in cost accounting practice not covered by (b)(1) of this
clause that is required in accordance with paragraphs (a)(3) and (a)(4)(i) of
the clause at FAR 52.230-2; or paragraphs (a)(3), (a)(4)(i), or (a)(4)(iv) of
the clause at FAR 52.230-5; submit a description of the change to the
CFAO not less than 60 days (or such other date as may be mutually agreed
to by the CFAO and the Contractor) before implementation of the change.

(3) For any change in cost accounting practices proposed in accordance with
paragraph (a)(4)(ii) or (iii) of the clauses at FAR 52.230-2 and FAR
52.230-5; or with paragraph (a)(3) of the clauses at FAR 52.230-3 and
52.230-4, submit a description of the change not less than 60 days (or such
other date as may be mutually agreed to by the CFAO and the Contractor)
before implementation of the change. If the change includes a proposed
retroactive date submit supporting rationale.

4) Submit a description of the change necessary to correct a failure to comply
with an applicable CAS or to follow a disclosed practice (as contemplated
by paragraph (a)(5) of the clause at FAR 52.230-2 and FAR 52.230-5; or
by paragraph (a)(4) of the clause at FAR 52.230-3 and FAR 52.230-4)—

(1) Within 60 days (or such other date as may be mutually agreed to
by the CFAO and the Contractor) after the date of agreement with
the CFAOQ that there is a noncompliance; or

(i1) In the event of Contractor disagreement, within 60 days after the
CFAO notifies the Contractor of the determination of
noncompliance.

When requested by the CFAO, submit on or before a date specified by the CFAO--

(1) A general dollar magnitude (GDM) proposal in accordance with paragraph
(d) or (g) of this clause. The Contractor may submit a detailed cost-impact
(DCI) proposal in lieu of the requested GDM proposal provided the DCI
proposal is in accordance with paragraph (e) or (h) of this clause;
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2 A detailed cost-impact (DCI) proposal in accordance with paragraph (e) or
(h) of this clause;

3) For any request for a desirable change that is based on the criteria in FAR
30.603-2(b)(3)(i1), the data necessary to demonstrate the required cost
savings; and

4) For any request for a desirable change that is based on criteria other than
that in FAR 30.603-2(b)(3)(ii), a GDM proposal and any other data
necessary for the CFAO to determine if the change is a desirable change.

(d) For any change in cost accounting practice subject to paragraph (b)(1), (b)(2), or
(b)(3) of this clause, the GDM proposal shall--

(1) Calculate the cost impact in accordance with paragraph (f) of this clause;

2) Use one or more of the following methods to determine the increase or
decrease in cost accumulations:

(1) A representative sample of affected CAS-covered contracts and
subcontracts.

(11)  The change in indirect rates multiplied by the total estimated base
computed for each of the following groups:

(A)  Fixed-price contracts and subcontracts.
(B)  Flexibly-priced contracts and subcontracts.

(ii1))  Any other method that provides a reasonable approximation of the
total increase or decrease in cost accumulations for all affected

fixed-price and flexibly-priced contracts and subcontracts;

3) Use a format acceptable to the CFAO but, as a minimum, include the
following data:

(1) The estimated increase or decrease in cost accumulations by
Executive agency, including any impact the change may have on
contract and subcontract incentives, fees, and profits, for each of
the following groups:

(A)  Fixed-price contracts and subcontracts.

(B)  Flexibly-priced contracts and subcontracts.

(i)  For unilateral changes, the increased or decreased costs to the
Government for each of the following groups:
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(A)  Fixed-price contracts and subcontracts.
(B) Flexibly-priced contracts and subcontracts; and

When requested by the CFAO, identify all affected CAS- covered
contracts and subcontracts.

For any change in cost accounting practice subject to paragraph (b)(1), (b)(2), or
(b)(3) of this clause, the DCI proposal shall--

M

)

3)

“

Show the calculation of the cost impact in accordance with paragraph (f)
of this clause;

Show the estimated increase or decrease in cost accumulations for each
affected CAS-covered contract and subcontract unless the CFAQO and
Contractor agree to include--

(1) Only those affected CAS-covered contracts and subcontracts
having an estimate to complete exceeding a specified amount; and

(i1)  An estimate of the total increase or decrease in cost accumulations
for all affected CAS-covered contracts and subcontracts, using the
results in paragraph (e)(2)(i) of this clause;

Use a format acceptable to the CFAO but, as a minimum, include the
information in paragraph (d)(3) of this clause; and

When requested by the CFAQ, identify all affected CAS- covered
contracts and subcontracts.

For GDM and DCI proposals that are subject to the requirements of paragraph (d)
or (e) of this clause, calculate the cost impact as follows:

(1)

@)

The cost impact calculation shall include all affected CAS- covered
contracts and subcontracts regardless of their status (i.e., open or closed)
or the fiscal year in which the costs were incurred (i.e., whether or not the
final indirect rates have been established).

For unilateral changes--

(1) Determine the increased or decreased cost to the Government for
flexibly-priced contracts and subcontracts as follows:

(A)  When the estimated cost to complete using the changed
practice exceeds the estimated cost to complete using the
current practice, the difference is increased cost to the
Government.
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(B)  When the estimated cost to complete using the changed
practice is less than the estimated cost to complete using
the current practice, the difference is decreased cost to the
Government;

Determine the increased or decreased cost to the Government for
fixed-priced contracts and subcontracts as follows:

(A)  When the estimated cost to complete using the changed
practice is less than the estimated cost to complete using
the current practice, the difference is increased cost to the
Government.

(B)  When the estimated cost to complete using the changed
practice exceeds the estimated cost to complete using the
current practice, the difference is decreased cost to the
Government;

Calculate the total increase or decrease in contract and subcontract
incentives, fees, and profits associated with the increased or
decreased costs to the Government in accordance with 48 CFR
9903.306(c). The associated increase or decrease is based on the
difference between the negotiated incentives, fees, and profits and
the amounts that would have been negotiated had the cost impact
been known at the time the contracts and subcontracts were
negotiated; and

Calculate the increased cost to the Government in the aggregate.

For equitable adjustments for required or desirable changes--

(@)

(i)

Estimated increased cost accumulations are the basis for increasing
contract prices, target prices and cost ceilings; and

Estimated decreased cost accumulations are the basis for
decreasing contract prices, target prices and cost ceilings.

For any noncompliant cost accounting practice subject to paragraph (b)(4) of this
clause, prepare the GDM proposal as follows:

(1)
(2)

Calculate the cost impact in accordance with paragraph (i) of this clause.

Use one or more of the following methods to determine the increase or
decrease in contract and subcontract prices or cost accumulations, as
applicable:

6]

A representative sample of affected CAS-covered contracts and
subcontracts.
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When the noncompliance involves cost accumulation the change in
indirect rates multiplied by the applicable base for only flexibly-
priced contracts and subcontracts.

Any other method that provides a reasonable approximation of the
total increase or decrease.

3) Use a format acceptable to the CFAO but, as a minimum, include the
following data:

(i)

(i1)

(iif)

The total increase or decrease in contract and subcontract price and
cost accumulations, as applicable, by Executive agency, including
any impact the noncompliance may have on contract and
subcontract incentives, fees, and profits, for each of the following

groups:
(A)  Fixed-price contracts and subcontracts.

(B)  Flexibly-priced contracts and subcontracts.

The increased or decreased cost to the Government for each of the
following groups:

(A)  Fixed-price contracts and subcontracts.
(B)  Flexibly-priced contracts and subcontracts.

The total overpayments and underpayments made by the
Government during the period of noncompliance.

(4) When requested by the CFAO, identify all CAS-covered contracts and
subcontracts.

For any noncompliant practice subject to paragraph (b)(4) of this clause, prepare
the DCI proposal as follows:

(1) Calculate the cost impact in accordance with paragraph (i) of this clause.

2 Show the increase or decrease in price and cost accumulations for each
affected CAS-covered contract and subcontract unless the CFAO and
Contractor agree to--

(@)

Include only those affected CAS-covered contracts and
subcontracts having--

(A)  Contract and subcontract values exceeding a specified
amount when the noncompliance involves estimating costs;
and
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(B)  Incurred costs exceeding a specified amount when the
noncompliance involves accumulating costs; and

(i)  Estimate the total increase or decrease in price and cost
accumulations for all affected CAS-covered contracts and
subcontracts using the results in paragraph (h)(2)(i) of this clause.

Use a format acceptable to the CFAO that, as a minimum, include the
information in paragraph (g)(3) of this clause.

When requested by the CFAOQ, identify all CAS-covered contracts and
subcontracts.

For GDM and DCI proposals that are subject to the requirements of paragraph (g)
or (h) of this clause, calculate the cost impact as follows:

(1

)

3)

The cost impact calculation shall include all affected CAS- covered
contracts and subcontracts regardless of their status (i.e., open or closed)
or the fiscal year in which the costs are incurred (i.e., whether or not the
final indirect rates have been established).

For noncompliances that involve estimating costs, determine the
increased or decreased cost to the Government for fixed-price contracts
and subcontracts as follows:

(1) When the negotiated contract or subcontract price exceeds what
the negotiated price would have been had the Contractor used a
compliant practice, the difference is increased cost to the
Government.

(i)  When the negotiated contract or subcontract price is less than what
the negotiated price would have been had the Contractor used a
compliant practice, the difference is decreased cost to the
Government.

For noncompliances that involve accumulating costs, determine the
increased or decreased cost to the Government for flexibly-priced
contracts and subcontracts as follows:

(1) When the costs that were accumulated under the noncompliant
practice exceed the costs that would have been accumulated using
a compliant practice (from the time the noncompliant practice was
first implemented until the date the noncompliant practice was
replaced with a compliant practice), the difference is increased cost
to the Government.

(i)  When the costs that were accumulated under the noncompliant
practice are less than the costs that would have been accumulated
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using a compliant practice (from the time the noncompliant
practice was first implemented until the date the noncompliant
practice was replaced with a compliant practice), the difference is
decreased cost to the Government.

4) Calculate the total increase or decrease in contract and subcontracts
Incentives, fees, and profits associated with the increased or decreased cost
to the Government in accordance with 48 CFR 9903.306(c). The
associated increase or decrease is based on the difference between the
negotiated incentives, fees, and profits and the amounts that would have
been negotiated had the Contractor used a compliant practice.

(5) Calculate the increased cost to the Government in the aggregate.

If the Contractor does not submit the information required by paragraph (b) or (c)
of this clause within the specified time, or any extension granted by the CFAO,
the CFAO may take one or both of the following actions:

(1) Withhold an amount not to exceed 10 percent of each subsequent amount
payment to the Contractor's affected CAS-covered contracts, (up to the
estimated general dollar magnitude of the cost impact), until such time as
the Contractor provides the required information to the CFAO.

2) Issue a final decision in accordance with FAR 33.211 and unilaterally
adjust the contract(s) by the estimated amount of the cost impact.

Agree to—

(1) Contract modifications to reflect adjustments required in accordance with
paragraph (2)(4)(ii) or (a)(5) of the clauses at FAR 52.230-2 and 52.230-5;
or with paragraph (a)(3)(i) or (a)(4) of the clause at FAR 52.230-3 and
FAR 52.230-4; and

(2)  Repay the Government for any aggregate increased cost paid to the
Contractor.

For all subcontracts subject to the clauses at FAR 52.230-2, 52.230-3, 52.230-4,
or 52.230-5—

(1) So state in the body of the subcontract, in the letter of award, or in both
(do not use self-deleting clauses);

(2) Include the substance of this clause in all negotiated subcontracts; and

3) Within 30 days after award of the subcontract, submit the following
information to the Contractor's CFAQO:

(1) Subcontractor's name and subcontract number.
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(i)  Dollar amount and date of award.
(i)  Name of Contractor making the award.

Notify the CFAO in writing of any adjustments required to subcontracts under
this contract and agree to an adjustment to this contract price or estimated cost
and fee. The Contractor shall—

(1) Provide this notice within 30 days after the Contractor receives the
proposed subcontract adjustments; and

(2) Include a proposal for adjusting the higher-tier subcontract or the contract
appropriately.

For subcontracts containing the clause or substance of the clause at FAR 52.230-
2, FAR 52.230-3, FAR 52.230-4, or FAR 52.230-5, require the subcontractor to
comply with all Standards in effect on the date of award or of final agreement on
price, as shown on the subcontractor's signed Certificate of Current Cost or
Pricing Data, whichever is earlier.

(End of Clause)

Clause I-45 FAR 52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS (AUG
2009) is replaced with the following:

45.

(2)

(b)

(©)

FAR 52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS (JUN 2010)
Definitions. As used in this clause—

“Commercial item” has the meaning contained Federal Acquisition Regulation
2.101, Definitions.

“Subcontract” includes a transfer of commercial items between divisions,
subsidiaries, or affiliates of the Contractor or subcontractor at any tier.

To the maximum extent practicable, the Contractor shall incorporate, and require
its subcontractors at all tiers to incorporate, commercial items or
nondevelopmental items as components of items to be supplied under this
contract.

(1) The Contractor shall insert the following clauses in subcontracts for
commercial items:

(1) 52.203-13, Contractor Code of Business Ethics and Conduct (Apr
2010) (Pub. L. 110-252, Title VI, Chapter 1 (41 U.S.C. 251 note)),
if the subcontract exceeds $5,000,000 and has a performance
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period of more than 120 days. In altering this clause to identify the
appropriate parties, all disclosures of violation of the civil False
Claims Act or of Federal criminal law shall be directed to the
agency Office of the Inspector General, with a copy to the
Contracting Officer.

(11) 52.203-15, Whistleblower Protections Under the American
Recovery and Reinvestment Act of 2009 (Jun 2010) (Section 1553
of Pub. L. 111-5), if the subcontract is funded under the Recovery
Act.

(i)  52.219-8, Utilization of Small Business Concerns (May 2004) (15
U.S.C. 637(d)(2) and (3)), if the subcontract offers further
subcontracting opportunities. If the subcontract (except
subcontracts to small business concerns) exceeds $550,000
($1,000,000 for construction of any public facility), the
subcontractor must include 52.219-8 in lower tier subcontracts that
offer subcontracting opportunities.

(iv)  52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246).

(v) 52.222-35, Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible Veterans (Sep
2006) (38 U.S.C. 4212(a));

(vi)  52.222-36, Affirmative Action for Workers with Disabilities (Jun
1998) (29 U.S.C. 793).

(vi1) [Reserved]

(viii) 52.222-50, Combating Trafficking in Persons (Feb 2009) (22
U.S.C. 7104(g)).

(ix)  52.247-64, Preference for Privately Owned U.S.-Flag Commercial
Vessels (Feb 2006) (46 U.S.C. App. 1241 and 10 U.S.C. 2631), if
flow down is required in accordance with paragraph (d) of FAR
clause 52.247-64.

(2) While not required, the Contractor may flow down to subcontracts for
commercial items a minimal number of additional clauses necessary to
satisfy its contractual obligations.

(d) The Contractor shall include the terms of this clause, including this paragraph (d),
in subcontracts awarded under this contract.
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Clause 1I-59 DEAR 952.209-72 ORGANIZATIONAL CONFLICTS OF INTEREST
(JUN 1997) - ALTERNATE I is replaced with the following:

59.

(a)

(b)

DEAR 952.209-72 ORGANIZATIONAL CONFLICTS OF INTEREST
(AUG 2009) - ALTERNATE I

Purpose. The purpose of this clause is to ensure that the Contractor (1) is not
biased because of its financial, contractual, organizational, or other interests
which relate to the work under this contract, and (2) does not obtain any unfair
competitive advantage over other parties by virtue of its performance of this
contract.

Scope. The restrictions described herein shall apply to performance or
participation by the Contractor and any of its affiliates or their successors in
interest (hereinafter collectively referred to as "Contractor") in the activities
covered by this clause as a prime Contractor, subcontractor, cosponsor, joint
venturer, consultant, or in any similar capacity. For the purpose of this clause,
affiliation occurs when a business concern is controlled by or has the power to
control another or when a third party has the power to control both.

(N Use of Contractor's Work Product.

(1) The Contractor shall be ineligible to participate in any capacity in
Department contracts, subcontracts, or proposals therefore
(solicited and unsolicited) which stem directly from the
Contractor's performance of work under this contract for a period
of five years after the completion of this contract. Furthermore,
unless so directed in writing by the Contracting Officer, the
Contractor shall not perform any advisory and assistance services
work under this contract on any of its products or services or the
products or services of another firm if the Contractor is or has been
substantially involved in their development or marketing. Nothing
in this subparagraph shall preclude the Contractor from competing
for follow-on contracts for advisory and assistance services.

(ii) If, under this contract, the Contractor prepares a complete or
essentially complete statement of work or specifications to be used
in competitive acquisitions, the Contractor shall be ineligible to
perform or participate in any capacity in any contractual effort
which is based on such statement of work or specifications. The
Contractor shall not incorporate its products or services in such
statement of work or specifications unless so directed in writing by
the Contracting Officer, in which case the restriction in this
subparagraph shall not apply.
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Nothing in this paragraph shall preclude the Contractor from
offering or selling its standard and commercial items to the
Government.

(2) Access to and use of information.

®

(ii)

(iii)

If the Contractor, in the performance of this contract, obtains
access to information, such as Department plans, policies, reports,
studies, financial plans, internal data protected by the Privacy Act
0f 1974 (5 U.S.C. 552a), or data which has not been released or
otherwise made available to the public, the Contractor agrees that
without prior written approval of the Contracting Officer it shall
not—

(A)  use such information for any private purpose unless the
information has been released or otherwise made available
to the public;

(B)  compete for work for the Department based on such
information for a period of six (6) months after either the
completion of this contract or until such information is
released or otherwise made available to the public,
whichever is first;

(C)  submit an unsolicited proposal to the Government which is
based on such information until one year after such
information is released or otherwise made available to the
public; and

(D) release such information unless such information has
previously been released or otherwise made available to the
public by the Department.

In addition, the Contractor agrees that to the extent it receives or is
given access to proprietary data, data protected by the Privacy Act
of 1974 (5 U.S.C. 552a), or other confidential or privileged
technical, business, or financial information under this contract, it
shall treat such information in accordance with any restrictions
imposed on such information.

The Contractor may use technical data it first produces under this
contract for its private purposes consistent with paragraphs
(b)(2)(1) (A) and (D) of this clause and the patent, rights in data,
and security provisions of this contract.

Disclosure after award.
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(1) The Contractor agrees that, if changes, including additions, to the facts
disclosed by it prior to award of this contract, occur during the
performance of this contract, it shall make an immediate and full
disclosure of such changes in writing to the Contracting Officer. Such
disclosure may include a description of any action which the Contractor
has taken or proposes to take to avoid, neutralize, or mitigate any resulting
conflict of interest. The Department may, however, terminate the contract
for convenience if it deems such termination to be in the best interest of
the Government.

(2) In the event that the Contractor was aware of facts required to be disclosed
or the existence of an actual or potential organizational conflict of interest
and did not disclose such facts or such conflict of interest to the
Contracting Officer, DOE may terminate this contract for default.

Remedies. For breach of any of the above restrictions or for nondisclosure or
misrepresentation of any facts required to be disclosed concerning this contract,
including the existence of an actual or potential organizational conflict of interest
at the time of or after award, the Government may terminate the contract for
default, disqualify the Contractor from subsequent related contractual efforts, and
pursue such other remedies as may be permitted by law or this contract.

Waiver. Requests for waiver under this clause shall be directed in writing to the
Contracting Officer and shall include a full description of the requested waiver
and the reasons in support thereof. If it is determined to be in the best interests of
the Government, the Contracting Officer may grant such a waiver in writing.

Subcontracts.

(1) The Contractor shall include a clause, substantially similar to this clause,
including this paragraph (f), in subcontracts expected to exceed the
simplified acquisition threshold determined in accordance with 48 CFR
part 13 and involving the performance of advisory and assistance services
as that term is defined at 48 CFR 2.101. The terms "contract, "
"Contractor," and "Contracting Officer" shall be appropriately modified to
preserve the Government's rights.

(2) Prior to the award under this contract of any such subcontracts for
advisory and assistance services, the Contractor shall obtain from the
proposed subcontractor or consultant the disclosure required by 48 CFR
909.507-1, and shall determine in writing whether the interests disclosed
present an actual or significant potential for an organizational conflict of
interest. Where an actual or significant potential organizational conflict of
interest is identified, the Contractor shall take actions to avoid, neutralize,
or mitigate the organizational conflict to the satisfaction of the Contractor.
If the conflict cannot be avoided or neutralized, the Contractor must obtain
the approval of the DOE Contracting Officer prior to entering into the
subcontract.
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(End of clause)

Clause I-68 DEAR 952.251-70 CONTRACTOR EMPLOYEE TRAVEL
DISCOUNTS (DEC 2000) is replaced with the following:

68. DEAR 952.251-70 CONTRACTOR EMPLOYEE TRAVEL DISCOUNTS
(AUG 2009)

(a) The Contractor shall take advantage of travel discounts offered to Federal
Contractor employee travelers by AMTRAK, hotels, motels, or car rental
companies, when use of such discounts would result in lower overall trip costs
and the discounted services are reasonably available. Vendors providing these
services may require the Contractor employee to furnish them a letter of
identification signed by the authorized Contracting Officer.

(b) Contracted airlines. Contractors are not eligible for GSA contract city pair fares.

(c) Discount rail service. AMTRAK voluntarily offers discounts to Federal travelers
on official business and sometimes extends those discounts to Federal contractor
employees.

(d) Hotels/motels. Many lodging providers extend their discount rates for Federal
employees to Federal contractor employees.

(e) Car rentals. Surface Deployment and Distribution Command (SDDC) of the
Department of Defense negotiates rate agreements with car rental companies that
are available to Federal travelers on official business. Some car rental companies
extend those discounts to Federal contractor employees.

() Obtaining travel discounts.

(1) To determine which vendors offer discounts to Government contractors,
the Contractor may review commercial publications such as the Official
Airline guides Official Traveler, Innovata, or National
Telecommunications. The Contractor may also obtain this information
from GSA contract Travel Management Centers or the Department of
Defense's Commercial Travel Offices.

2) The vendor providing the service may require the Government contractor
to furnish a letter signed by the Contracting Officer. The following
illustrates a standard letter of identification.

(OFFICIAL AGENCY LETTERHEAD)
TO: Participating Vendor

SUBJECT: OFFICIAL TRAVEL OF GOVERNMENT CONTRACTOR
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(FULL NAME OF TRAVELER), the bearer of this letter is an employee
of (COMPANY NAME) which has a contract with this agency under
Government contract (CONTRACT NUMBER). During the period of the
contract (GIVE DATES), AND WITH THE APPROVAL OF THE
CONTRACT VENDOR, the employee is eligible and authorized to use
available travel discount rates in accordance with Government contracts
and/or agreements. Government Contract City Pair fares are not available
to Contractors.

SIGNATURE, Title and telephone number of Contracting Officer

Clause I-103 DEAR 970.5242-1 PENALTIES FOR UNALLOWABLE COSTS
(DEC 2000) is replaced with the following:

103. DEAR 970.5242-1 PENALTIES FOR UNALLOWABLE COSTS (AUG

2009)

(a) Contractors which include unallowable cost in a submission for settlement for
cost incurred, may be subject to penalties.

(b) If, during the review of a submission for settlement of cost incurred, the
Contracting Officer determines that the submission contains an expressly
unallowable cost or a cost determined to be unallowable prior to the submission,
the Contracting Officer shall assess a penalty.

(c) Unallowable costs are either expressly unallowable or determined unallowable.

(1

(@)

An expressly unallowable cost is a particular item or type of cost which,
under the express provisions of an applicable law, regulation, or this
contract, is specifically named and stated to be unallowable.

A cost determined unallowable is one which, for that Contractor—

(1) Was subject to a Contracting Officer's final decision and not
appealed;

(i)  The Civilian Board of Contract Appeals or a court has previously
ruled as unallowable; or

(ii1))  Was mutually agreed to be unallowable.

(d) If the Contracting Officer determines that a cost submitted by the Contractor in its
submission for settlement of cost incurred is—

(1)

Expressly unallowable, then the Contracting Officer shall assess a penalty
in an amount equal to the disallowed cost allocated to this contract plus
interest on the paid portion of the disallowed cost. Interest shall be
computed from the date of overpayment to the date of repayment using the



(e)
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interest rate specified by the Secretary of the Treasury pursuant to Pub. L.
92-41 (85 Stat. 97); or

(2) Determined unallowable, then the Contracting Officer shall assess a
penalty in an amount equal to two times the amount of the disallowed cost
allocated to this contract.

The Contracting Officer may waive the penalty provisions when—

(1) The Contractor withdraws the submission before the formal initiation of
an audit of the submission and submits a revised submission;

(2) The amount of the unallowable costs allocated to covered contracts is
$10,000 or less; or

3) The Contractor demonstrates to the Contracting Officer's satisfaction
that—

(1) It has established appropriate policies, personnel training, and an
internal control and review system that provides assurances that
unallowable costs subject to penalties are precluded from the
Contractor's submission for settlement of costs; and

(i1))  The unallowable costs subject to the penalty were inadvertently
incorporated into the submission.

Clause I-105 DEAR 970.5244-1 CONTRACTOR PURCHASING SYSTEM (MAY
2006)(DEVIATION) is replaced with the following:

105.

(a)

DEAR 970.5244-1 CONTRACTOR PURCHASING SYSTEM (AUG 2009)

General. The Contractor shall develop, implement, and maintain formal policies,
practices, and procedures to be used in the award of subcontracts consistent with
this clause and 48 CFR subpart 970.44. The Contractor's purchasing system and
methods shall be fully documented, consistently applied, and acceptable to the
Department of Energy (DOE) in accordance with 48 CFR 970.4401-1. The
Contractor shall maintain file documentation which is appropriate to the value of
the purchase and is adequate to establish the propriety of the transaction and the
price paid. The Contractor's purchasing performance will be evaluated against
such performance criteria and measures as may be set forth elsewhere in this
contract. DOE reserves the right at any time to require that the Contractor submit
for approval any or all purchases under this contract. The Contractor shall not
purchase any item or service, the purchase of which is expressly prohibited by the
written direction of DOE, and shall use such special and directed sources as may
be expressly required by the DOE Contracting Officer. DOE will conduct periodic
appraisals of the Contractor's management of all facets of the purchasing function,
including the Contractor's compliance with its approved system and methods.
Such appraisals will be performed through the conduct of Contractor Purchasing
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System Reviews in accordance with 48 CFR subpart 44.3, or, when approved by
the Contracting Officer, through the Contractor's participation in the conduct of
the Balanced Scorecard performance measurement and performance management
system. The Contractor's approved purchasing system and methods shall include
the requirements set forth in paragraphs (b) through (y) of this clause.

Acquisition of utility services. Utility services shall be acquired in accordance
with the requirements of subpart 970.41.

Acquisition of Real Property. Real property shall be acquired in accordance with
48 CFR subpart 917.74.

Advance Notice of Proposed Subcontract Awards. Advance notice shall be
provided in accordance with 48 CFR 970.4401-3.

Audit of Subcontractors.
(1) The Contractor shall provide for—

(1) Periodic post-award audit of cost-reimbursement subcontractors at
all tiers; and

(1))  Audits, where necessary, to provide a valid basis for pre-award or
cost or price analysis.

2) Responsibility for determining the costs allowable under each cost-
reimbursement subcontract remains with the contractor or next higher-tier
subcontractor. The Contractor shall provide, in appropriate cases, for the
timely involvement of the Contractor and the DOE Contracting Officer in
resolution of subcontract cost allowability.

(3) Where audits of subcontractors at any tier are required, arrangements may
be made to have the cognizant Federal agency perform the audit of the
subcontract. These arrangements shall be made administratively between
DOE and the other agency involved and shall provide for the cognizant
agency to audit in an appropriate manner in light of the magnitude and
nature of the subcontract. In no case, however, shall these arrangements
preclude determination by the DOE Contracting Officer of the allowability
or unallowability of subcontractor costs claimed for reimbursement by the
Contractor.

4) Allowable costs for cost reimbursable subcontracts are to be determined in
accordance with the cost principles of 48 CFR part 31, appropriate for the
type of organization to which the subcontract is to be awarded, as
supplemented by 48 CFR part 931. Allowable costs in the purchase or
transfer from contractor-affiliated sources shall be determined in
accordance with 48 CFR 970.4402-3 and 48 CFR 31.205-26(e).
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(f) Bonds and Insurance.

2)

(h)

(1) The Contractor shall require performance bonds in penal amounts as set
forth in 48 CFR 28.102-2(a) for all fixed-priced and unit-priced
construction subcontracts in excess of $100,000. The Contractor shall
consider the use of performance bonds in fixed-price non-construction
subcontracts, where appropriate.

2) For fixed-price, unit-priced and cost reimbursement construction
subcontracts in excess of $100,000, a payment bond shall be obtained on
Standard Form 25A modified to name the Contractor as well as the United
States of America as obligees. The penal amounts shall be determined in
accordance with 48 CFR 28.102-2(b).

3) For fixed-price, unit-priced and cost-reimbursement construction
subcontracts greater than $25,000, but not greater than $100,000, the
Contractor shall select two or more of the payment protections at 48 CFR
28.102-1(b), giving particular consideration to the inclusion of an
irrevocable letter of credit as one of the selected alternatives.

4) A subcontractor may have more than one acceptable surety in both
construction and other subcontracts, provided that in no case will the
liability of any one surety exceed the maximum penal sum for which it is
qualified for any one obligation. For subcontracts other than construction,
a co-surety (two or more sureties together) may reinsure amounts in
excess of their individual capacity, with each surety having the required
underwriting capacity that appears on the list of acceptable corporate
sureties.

Buy American. The Contractor shall comply with the provisions of the Buy
American Act as reflected in 48 CFR 52.225-1 and 48 CFR 52.225-9. The
Contractor shall forward determinations of non-availability of individual items to
the DOE Contracting Officer for approval. Items in excess of $100,000 require
the prior concurrence of the Head of Contracting Activity. If, however, the
Contractor has an approved purchasing system, the Head of the Contracting
Activity may authorize the Contractor to make determinations of non-availability
for individual items valued at $100,000 or less.

Construction and Architect-Engineer Subcontracts.

(1) Independent Estimates. A detailed, independent estimate of costs shall be
prepared for all construction work to be subcontracted.

(2) Specifications. Specifications for construction shall be prepared in
accordance with the DOE publication entitled "General Design Criteria

Manual."

(3)  Prevention of Conflict of Interest.
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() The Contractor shall not award a subcontract for construction to
the architect-engineer firm or an affiliate that prepared the design.
This prohibition does not preclude the award of a "turnkey"
subcontract so long as the subcontractor assumes all liability for
defects in design and construction and consequential damages.

(1)  The Contractor shall not award both a cost-reimbursement
subcontract and a fixed-price subcontract for construction or
architect-engineer services or any combination thereof to the same
firm where those subcontracts will be performed at the same site.

(ii1)  The Contractor shall not employ the construction subcontractor or
an affiliate to inspect the firm's work. The contractor shall assure
that the working relationships of the construction subcontractor
and the subcontractor inspecting its work and the authority of the
inspector are clearly defined.

Contractor-Affiliated Sources. Equipment, materials, supplies, or services from a
contractor-affiliated source shall be purchased or transferred in accordance with
48 CFR 970.4402-3.

Contractor-Subcontractor Relationship. The obligations of the Contractor under
paragraph (a) of this clause, including the development of the purchasing system
and methods, and purchases made pursuant thereto, shall not relieve the
Contractor of any obligation under this contract (including, among other things,
the obligation to properly supervise, administer, and coordinate the work of
subcontractors). Subcontracts shall be in the name of the Contractor, and shall not
bind or purport to bind the Government.

Government Property. Identification, inspection, maintenance, protection, and
disposition of Government Property shall conform with the policies and principles
of 48 CFR part 45, 48 CFR part 945, the Federal Property Management
Regulations, 41 CFR chapter 101, the DOE Property Management Regulations,
41 CFR chapter 109, and their contracts.

Indemnification. Except for Price-Anderson Nuclear Hazards Indemnity, no
subcontractor may be indemnified except with the prior approval of the Senior
Procurement Executive.

Leasing of Motor Vehicles. Contractors shall comply with 48 CFR subpart 8.11
and 48 CFR subpart 908.11.

[Reserved] [71 FR 16241, Mar. 31, 2006]

Management, Acquisition and Use of Information Resources. Requirements for
automatic data processing resources and telecommunications facilities, services,
and equipment, shall be reviewed and approved in accordance with applicable
DOE Orders and regulations regarding information resources.
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Priorities, Allocations and Allotments. Priorities, allocations and allotments shall
be extended to appropriate subcontracts in accordance with the clause or clauses
of this contract dealing with priorities and allocations.

Purchase of Special Items. Purchase of the following items shall be in accordance
with the following provisions of 48 CFR subpart 8.5, 48 CFR subpart 908.71,
Federal Management Regulation 41 CFR part 102, and the Federal Property
Management Regulation 41 CFR chapter 101:

(1) Motor vehicles—48 CFR 908.7101

2) Aircraft—48 CFR 908.7102

3) Security Cabinets—48 CFR 908.7106

4) Alcohol—48 CFR 908.7107

(5) Helium—48 CFR subpart 8.5

(6) Fuels and packaged petroleum products—48 CFR 908.7109

(7 Coal—48 CFR 908.7110

(8) Arms and Ammunition—48 CFR 908.7111

9 Heavy Water—48 CFR 908.7121(a)

(10)  Precious Metals—48 CFR 908.7121(b)

(11)  Lithium—48 CFR 908.7121(c)

(12)  Products and services of the blind and severely handicapped—41 CFR
101-26.701

Purchase versus Lease Determinations. Contractors shall determine whether
required equipment and property should be purchased or leased, and establish
appropriate thresholds for application of lease versus purchase determinations.
Such determinations shall be made—

(1) At time of original acquisition;

(2) When lease renewals are being considered; and

3) At other times as circumstances warrant.

Quality Assurance. Contractors shall provide no less protection for the
Government in its subcontracts than is provided in the prime contract.
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Setoff of Assigned Subcontractor Proceeds. Where a subcontractor has been
permitted to assign payments to a financial institution, the assignment shall treat
any right of setoff in accordance with 48 CFR 932.803.

Strategic and Critical Materials. The Contractor may use strategic and critical
materials in the National Defense Stockpile.

Termination. When subcontracts are terminated as a result of the termination of
all or a portion of this contract, the Contractor shall settle with subcontractors in
conformity with the policies and principles relating to settlement of prime
contracts in 48 CFR subparts 49.1, 49.2 and 49.3. When subcontracts are
terminated for reasons other than termination of this contract, the Contractor shall
settle such subcontracts in general conformity with the policies and principles in
48 CFR subparts 49.1, 49.2, 49.3 and 49.4. Each such termination shall be
documented and consistent with the terms of this contract. Terminations which
require approval by the Government shall be supported by accounting data and
other information as may be directed by the Contracting Officer.

Unclassified Controlled Nuclear Information. Subcontracts involving unclassified
uncontrolled nuclear information shall be treated in accordance with 10 CFR part
1017.

Subcontract Flowdown Requirements. In addition to terms and conditions that are
included in the prime contract which direct application of such terms and
conditions in appropriate subcontracts, the Contractor shall include the following
clauses in subcontracts, as applicable:

(1) Davis-Bacon clauses prescribed in 48 CFR 22.407.

(2) Foreign Travel clause prescribed in 48 CFR 952.247-70.

3) Counterintelligence clause prescribed in 48 CFR 970.0404-4(a).

(4) Service Contract Act clauses prescribed in 48 CFR 22.1006.

(5) State and local taxes clause prescribed in 48 CFR 970.2904-1.

(6) Cost or pricing data clauses prescribed in 48 CFR 970.1504-3-1(b).

Legal Services. Contractor purchases of litigation and other legal services are
subject to the requirements in 10 CFR part 719 and the requirements of this

clause.

(End of Clause)
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Clause I-110 FAR 52.203-15 WHISTLEBLOWER PROTECTIONS UNDER THE
AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 (MAR 2009) is
replaced with the following:

110. FAR 52.203-15 WHISTLEBLOWER PROTECTIONS UNDER THE
AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 (JUNE
2010)

(a) The Contractor shall post notice of employees rights and remedies for
whistleblower protections provided under section 1553 of the American Recovery
and Reinvestment Act of 2009 (Pub. L. 111-5) (Recovery Act).

(b)  The Contractor shall include the substance of this clause, including this paragraph
(b), in all subcontracts that are funded in whole or in part with Recovery Act
funds.

(End of Clause)

Clause I-114 FAR 52.203-13 CONTRACTOR CODE OF BUSINESS ETHICS
AND CONDUCT (DEC 2008) is replaced with the following:

114. FAR 52.203-13 CONTRACTOR CODE OF BUSINESS ETHICS AND
CONDUCT (APRIL 2010)

(a) Definition. As used in this clause--

“Agent” means any individual, including a director, an officer, an employee, or an
independent Contractor, authorized to act on behalf of the organization.

“Full cooperation”—

(1) Means disclosure to the Government of the information sufficient for law
enforcement to identify the nature and extent of the offense and the
individuals responsible for the conduct. It includes providing timely and
complete response to Government auditors’ and investigators’ request for
documents and access to employees with information;

2) Does not foreclose any Contractor rights arising in law, the FAR, or the
terms of the contract. It does not require—

(1) A Contractor to waive its attorney-client privilege or the
protections afforded by the attorney work product doctrine; or

(i1) Any officer, director, owner, or employee of the Contractor,
including a sole proprietor, to waive his or her attorney client

privilege or Fifth Amendment rights; and

3) Does not restrict a Contractor from—
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Conducting an internal investigation; or

Defending a proceeding or dispute arising under the contract or
related to a potential or disclosed violation.

“Principal” means an officer, director, owner, partner, or a person having primary
management or supervisory responsibilities within a business entity (e.g., general
manager; plant manager; head of a division or business segment; and similar

positions).

“Subcontract” means any contract entered into by a subcontractor to furnish
supplies or services for performance of a prime contract or a subcontract.

“Subcontractor” means any supplier, distributor, vendor, or firm that furnished
supplies or services to or for a prime contractor or another subcontractor.

“United States” means the 50 States, the District of Columbia, and outlying areas.

Code of business ethics and conduct.

D

2

()

Within 30 days after contract award, unless the Contracting Officer
establishes a longer time period, the Contractor shall—

&y
(ii)

Have a written code of business ethics and conduct;

Make a copy of the code available to each employee engaged in
performance of the contract.

The Contractor shall—

(@)
(i)

&y

Exercise due diligence to prevent and detect criminal conduct; and

Otherwise promote an organizational culture that encourages
ethical conduct and a commitment to compliance with the law.

The Contractor shall timely disclose, in writing, to the agency
Office of the Inspector General (OIG), with a copy to the
Contracting Officer, whenever, in connection with the award,
performance, or closeout of this contract or any subcontract
thereunder, the Contractor has credible evidence that a principal,
employee, agent, or subcontractor of the Contractor has
committed—

(A) A violation of Federal criminal law involving fraud,
conflict of interest, bribery, or gratuity violations found in
Title 18 of the United States Code; or
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(B) A violation of the civil False Claims Act (31 U.S.C. 3729-
3733).

The Government, to the extent permitted by law and regulation,
will safeguard and treat information obtained pursuant to the
Contractor’s disclosure as confidential where the information has
been marked “confidential” or “proprietary” by the company. To
the extent permitted by the law and regulation, such information
will not be released by the Government to the public pursuant to a
Freedom of Information Act request, 5 U.S.C. Section 552, without
prior notification to the Contractor. The Government may transfer
documents provided by the Contractor to any department or
agency within the Executive Branch if the information relates to
matters within the organization’s jurisdiction.

If the violation relates to an order against a Governmentwide
acquisition contract, a multi-agency contract, a multiple-award
schedule contract such as the Federal Supply Schedule, or any
other procurement instrument intended for use by multiple
agencies, the Contractor shall notify the OIG of the ordering
agency and the IG of the agency responsible for the basic contract.

Business ethics awareness and compliance program and internal control system.
This paragraph (c) does not apply if the Contractor has represented itself as a
small business concern pursuant to the award of this contract or if this contract is
for the acquisition of a commercial item as defined at FAR 2.101. The Contractor
shall establish the following within 90 days after contract award, unless the
Contracting Officer establishes a longer time period:

(M

(2)

An ongoing business ethics awareness and compliance program.

(i)

(i1)

This program shall include reasonable steps to communicate
periodically and in a practical manner the Contractor’s standards
and procedures and other aspects of the Contractor’s business
ethics awareness and compliance program and internal control
system, by conducting effective training programs and otherwise
disseminating information appropriate to an individual’s respective
roles and responsibilities.

The training conducted under this program shall be provided to the
Contractor’s principals and employees, and as appropriate, the
Contractor’s agents and subcontractors.

An internal control system.

@

The Contractor's internal control system shall—
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Establish standards and procedures to facilitate timely
discovery of improper conduct in connection with
Government contracts; and

Ensure corrective measures are promptly instituted and
carried out.

At a minimum, the Contractor’s internal control system shall
provide for the following:

(A)

B)

©

(D)

Assignment of responsibility at a sufficiently high level and
adequate resources to ensure effectiveness of the business
ethics awareness and compliance program and internal
control system.

Reasonable efforts not to include an individual as a
principal, whom due diligence would have exposed as
having engaged in conduct that is in conflict with the
Contractor’s code of business ethics and conduct.

Periodic reviews of company business practices,
procedures, policies, and internal controls for compliance
with the Contractor’s code of business ethics and conduct
and special requirements of Government contracting,
including—

(1) Monitoring and auditing to detect criminal conduct;

(2) Periodic evaluation of the effectiveness of the
business ethics awareness and compliance program
and internal control system, especially if criminal
conduct has been detected; and

(3) Periodic assessment of the risk of criminal conduct,
with appropriate steps to design, implement, or
modify the business ethics awareness and
compliance program and the internal control system
as necessary to reduce the risk of criminal conduct
identified through this process.

An internal reporting mechanism, such as a hotline, which
allows for anonymity or confidentiality, by which
employees may report suspected instances of improper
conduct, and instructions that encourage employees to
make such reports.
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Disciplinary action for improper conduct or for failing to
take reasonable steps to prevent or detect improper
conduct.

Timely disclosure, in writing, to the agency OIG, with a
copy to the Contracting Officer, whenever, in connection
with the award, performance, or closeout of any
Government contract performed by the Contractor or a
subcontractor thereunder, the Contractor has credible
evidence that a principal, employee, agent, or subcontractor
of the Contractor has committed a violation of Federal
criminal law involving fraud, conflict of interest, bribery,
or gratuity violations found in Title 18 U.S.C. or a violation
of the civil False Claims Act (31 U.S.C. 3729-3733).

(1) If a violation relates to more than one Government
contract, the Contractor may make the disclosure to
the agency OIG and Contracting Officer responsible
for the largest dollar value contract impacted by the
violation.

(2) If the violation relates to an order against a
Governmentwide acquisition contract, a multi-
agency contract, a multiple-award schedule contract
such as the Federal Supply Schedule, or any other
procurement instrument intended for use by
multiple agencies, the contractor shall notify the
OIG of the ordering agency and the IG of the
agency responsible for the basic contract, and the
respective agencies’ contracting officers.

3) The disclosure requirement for an individual
contract continues until at least 3 years after final
payment on the contract.

(4) The Government will safeguard such disclosures in
accordance with paragraph (b)(3)(ii) of this clause.

Full cooperation with any Government agencies
responsible for audits, investigations, or corrective actions.

(1) The Contractor shall include the substance of this clause, including this
paragraph (d), in subcontracts that have a value in excess of $5,000,000
and a performance period of more than 120 days.
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(2)  In altering this clause to identify the appropriate parties, all disclosures of
violation of the civil False Claims Act or of Federal criminal law shall be
directed to the agency Office of the Inspector General, with a copy to the
Contracting Officer.

(End of Clause)

Clause I-119 FAR 52.215-23 LIMITATIONS ON PASS THROUGH CHARGES
(OCT 2009) is added as follows:

119.

(a)

(b)

(©)

FAR 52.215-23 LIMITATIONS ON PASS THROUGH CHARGES (OCT
2009)

Definitions. As used in this clause--

“Added value” means that the Contractor performs subcontract management
functions that the Contracting Officer determines are a benefit to the Government
(e.g., processing orders of parts or services, maintaining inventory, reducing
delivery lead times, managing multiple sources for contract requirements,
coordinating deliveries, performing quality assurance functions).

“Excessive pass-through charge,” with respect to a Contractor or subcontractor
that adds no or negligible value to a contract or subcontract, means a charge to the
Government by the Contractor or subcontractor that is for indirect costs or
profit/fec on work performed by a subcontractor (other than charges for the costs
of managing subcontracts and any applicable indirect costs and associated
profit/fee based on such costs).

“No or negligible value” means the Contractor or subcontractor cannot
demonstrate to the Contracting Officer that its effort added value to the contract
or subcontract in accomplishing the work performed under the contract (including
task or delivery orders).

“Subcontract” means any contract, as defined in FAR 2.101, entered into by a
subcontractor to furnish supplies or services for performance of the contract or a
subcontract. It includes but is not limited to purchase orders, and changes and
modifications to purchase orders.

“Subcontractor,” as defined in FAR 44.101, means any supplier, distributor,
vendor, or firm that furnishes supplies or services to or for a prime Contractor or
another subcontractor.

General. The Government will not pay excessive pass-through charges. The
Contracting Officer shall determine if excessive pass-through charges exist.

Reporting. Required reporting of performance of work by the Contractor or a
subcontractor. The Contractor shall notify the Contracting Officer in writing if—



(d)

(e)

()

Contract No. DE-AC04-94A1.85000
Modification No. 400
Page 42 of 43

(1) The Contractor changes the amount of subcontract effort after award such
that it exceeds 70 percent of the total cost of work to be performed under
the contract, task order, or delivery order. The notification shall identify
the revised cost of the subcontract effort and shall include verification that
the Contractor will provide added value; or

2) Any subcontractor changes the amount of lower-tier subcontractor effort
after award such that it exceeds 70 percent of the total cost of the work to
be performed under its subcontract. The notification shall identify the
revised cost of the subcontract effort and shall include verification that the
subcontractor will provide added value as related to the work to be
performed by the lower-tier subcontractor(s).

Recovery of excessive pass-through charges. If the Contracting Officer
determines that excessive pass-through charges exist;

(1) For other than fixed-price contracts, the excessive pass-through charges
are unallowable in accordance with the provisions in FAR subpart 31.2;
and

(2) For applicable DoD fixed-price contracts, as identified in
15.408(n)(2)(1)(B), the Government shall be entitled to a price reduction
for the amount of excessive pass-through charges included in the contract
price.

Access to records.

(1) The Contracting Officer, or authorized representative, shall have the right
to examine and audit all the Contractor's records (as defined at FAR
52.215-2(a)) necessary to determine whether the Contractor proposed,
billed, or claimed excessive pass-through charges.

2) For those subcontracts to which paragraph (f) of this clause applies, the
Contracting Officer, or authorized representative, shall have the right to
examine and audit all the subcontractor's records (as defined at FAR
52.215-2(a)) necessary to determine whether the subcontractor proposed,
billed, or claimed excessive pass-through charges.

Flowdown. The Contractor shall insert the substance of this clause, including this
paragraph (f), in all cost-reimbursement subcontracts under this contract that
exceed the simplified acquisition threshold, except if the contract is with DoD,
then insert in all cost-reimbursement subcontracts and fixed-price subcontracts,
except those identified in 15.408(n)(2)(1)(B)(2), that exceed the threshold for
obtaining cost or pricing data in accordance with FAR 15.403-4.

(End of clause)
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4. All other terms and conditions remain unchanged.

End of Modification ------------------




