Sandia Corporation

Modification No. M140 to

Contract No. DE-AC04-94AL85000


1.
Section B Clause, B-2  ESTIMATED COST AND FIXED FEE, is amended to read as follows:

a.
Paragraph (b)(1) is revised as follows to set forth the Estimated Cost for FY 2001 and to reflect the Total Estimated Cost, exclusive of Contractor’s Fixed Fee, for the period October 21, 1993, through September 30, 2001: 

Contract Period


Estimated Cost
October 1, 2000 through

September 30, 2001



$  1,580,187,000
The Total Estimated Cost, exclusive of the Contractor's Fixed Fee, if any, for the period October 1, 1993 through September 30, 2001 is $11,666,285,897.

b.
Paragraph (c) is revised as follows to set forth the Fixed Fee for FY 2001 and to reflect the Total Fixed Fee under the contract for the period October 1, 1993 through September 30, 2001: 

Contract Period



  Fixed Fee
October 1, 2000 through

September 30, 2001




$ 16,300,000

The Total Fixed Fee under this contract for the period October 1, 1993 through September 30, 2001 is $116,963,103.

c.
Paragraph (d) is revised in its entirety to read as follows:

The Total Estimated Cost and Fixed Fee under this contract for the period October 1, 1993, through September 30, 2001, is $11,783,249,000.
2.
The following Section H clauses are deleted and marked RESERVED.

a.
H-7, INTEGRATED ACCOUNTING (DOE Acquisition Letter, AL 93-2)

b.
H-8, FINANCIAL MANAGEMENT SYSTEM (DOE Acquisition Letter, AL 93‑2)

c.
H-19, NON-LIABILITY WITH RESPECT TO “COST ACCOUNTING STANDARDS CLAUSE 

d. H-49, WORK FOR OTHERS FUNDING AUTHORIZATION 

3. The following Section H clauses are amended as follows:

a. H-15, PRIVACY ACT SYSTEMS OF RECORDS, is revised in its entirety to read as follows:

H-15
PRIVACY ACT SYSTEMS OF RECORDS

The Contractor shall design, develop, or operate the following systems of records on individuals to accomplish an agency function pursuant to the Contract Clause entitled "Privacy Act."

DOE System No.



Title
DOE-31

Firearms Qualifications Records

DOE-35

Personnel Radiation Exposure Records

DOE-38

Occupational and Industrial Accident Records

DOE-45

Weapon Data Access Control System

DOE-48

Security Education and/or Infraction Reports

DOE-50

Personnel Assurance Program Records

DOE-51

Employee and Visitor Access Control Records

DOE-52

Alien Visits and Participation

The above list shall be revised from time to time by mutual agreement between the Contractor and the Contracting Officer as may be necessary to keep it current.  Such changes need not be formally incorporated before the annual contract update modification, but shall have the same effect as if actually listed above for the purpose of satisfying the listing requirement contained in Paragraph (a)(1) of the Contract Clause entitled "Privacy Act."

b.
H-26, HOME OFFICE AND OTHER CORPORATE SUPPORT, is revised to set forth the total FY 2001 estimated budget for home office and other corporate support services.  Therefore, the first sentence of paragraph (d) is revised to read:  "The total FY 2001 estimated budget for these services is $961,741."

c.
H-32, ENVIRONMENTAL RESTORATION, is revised in its entirety to read as follows:

H-32
ENVIRONMENTAL RESTORATION

In accordance with the expectations of DOE and the commitment by the Laboratory Director in reference to the DOE Environmental Restoration (ER) Project, the Contractor shall implement the ER Action Plan complete with the cost and schedule baselines in accordance with Part III, Section J, Appendix L, Environmental Restoration (ER Project Commitments (FY 2001), of this Contract.
d.
H-37, LIFE CYCLE ASSET MANAGEMENT (LCAM) REQUIREMENTS, Paragraph (b) (1) is revised in its entirety to read as follows:

(b)
Facilities Management Performance

(1)
General

The Contractor's facilities management processes shall generally comply with various DOE guidance provided such as the Functional Requirements Document discussed in Part III, Section J, Appendix J, Supplemental Directive AL 430.1. The minimum industry standard for controlling facilities and infrastructure design, construction, and materials for maintenance, repair, renovation, and new construction shall be either the Uniform Building Code as issued by the International Conference of Building Officials, 1997 version or later edition, or the International Building Code as issued by the International Code Council, 2000 version or later edition, at the discretion of the Contractor. Use of the Uniform Building Code or the International Building Code as the minimum standard is not required to be applied retroactively to facilities designed, constructed, modified, or having DOE approved project baselines prior to the date of incorporation of this paragraph in this Contract.

4.
Section I, Clause I-29, FAR 52.223-2, CLEAN AIR AND WATER (APR 1984), is hereby deleted and marked "RESERVED."

5.
The following Section I Clauses are amended as set forth below:

a.
I-15, FAR 52.219-8, UTILIZATION OF SMALL BUSINESS CONCERNS (OCT 2000), is revised in its entirety to read as follows:

I-15
FAR 52.219-8  UTILIZATION OF SMALL BUSINESS CONCERNS (OCT 2000)

(a)
It is the policy of the United States that small business concerns, veteran-owned small business concerns, service-disabled veteran-owned small business concerns, HUBZone small business concerns, small disadvantaged business concerns, and women-owned small business concerns shall have the maximum practicable opportunity to participate in performing contracts let by any Federal agency, including contracts and subcontracts for subsystems, assemblies, components, and related services for major systems.  It is further the policy of the United States that its prime contractors establish procedures to ensure the timely payment of amounts due pursuant to the terms of their subcontracts with small business concerns, veteran-owned small business concerns, service-disabled veteran-owned small business concerns, HUBZone small business concerns, small disadvantaged business concerns, and women-owned small business concerns.

(b)
The Contractor hereby agrees to carry out this policy in the awarding of subcontracts to the fullest extent consistent with efficient contract performance.  The Contractor further agrees to cooperate in any studies or surveys as may be conducted by the United States Small Business Administration or the awarding agency of the United States as may be necessary to determine the extent of the Contractor's compliance with this clause.

(c)
Definitions.  As used in this contract—

"HUBZone small business concern" means a small business concern that appears on the List of Qualified HUBZone Small Business Concerns maintained by the Small Business Administration.

"Service-disabled veteran-owned small business concern"—

(1)
Means a small business concern—

(i)
Not less than 51 percent of which is owned by one or more service-disabled veterans or, in the case of any publicly owned business, not less than 51 percent of the stock of which is owned by one or more service-disabled veterans; and 

(ii)
The management and daily business operations of which are controlled by one or more service-disabled veterans or, in the case of a veteran with permanent and severe disability, the spouse or permanent caregiver of such veteran.

(2)
Service-disabled veteran means a veteran, as defined in 38 U.S.C. 101(2), with a disability that is service-connected, as defined in 38 U.S.C. 101(16).

"Small business concern" means a small business as defined pursuant to Section 3 of the Small Business Act and relevant regulations promulgated pursuant thereto.

"Small disadvantaged business concern" means a small business concern that represents, as part of its offer that—

(1)
It has received certification as a small disadvantaged business concern consistent with 13 CFR part 124, Subpart B;

(2)
No material change in disadvantaged ownership and control has occurred since its certification;

(3)
Where the concern is owned by one or more individuals, the net worth of each individual upon whom the certification is based does not exceed $750,000 after taking into account the applicable exclusions set forth at 13 CFR 124.104(c)(2); and

(4)
It is identified, on the date of its representation, as a certified small disadvantaged business in the database maintained by the Small Business Administration (PRO-Net).

"Veteran-owned small business concern" means a small business concern—

(1)
Not less than 51 percent of which is owned by one or more veterans (as defined at 38 U.S.C. 101(2)) or, in the case of any publicly owned business, not less than 51 percent of the stock of which is owned by one or more veterans; and 

(2)
The management and daily business operations of which are controlled by one or more veterans.

"Women-owned small business concern" means a small business concern—

(1)
That is at least 51 percent owned by one or more women, or, in the case of any publicly owned business, at least 51 percent of the stock of which is owned by one or more women; and 

(2)
Whose management and daily business operations are controlled by one or more women.

(d)
Contractors acting in good faith may rely on written representations by their subcontractors regarding their status as a small business concern, a veteran-owned small business concern, a service-disabled veteran-owned small business concern, a HUBZone small business concern, a small disadvantaged business concern, or a women-owned small business concern.
b.
I-21, FAR 52.222-4, CONTRACT WORK HOURS AND SAFETY STANDARDS ACT – OVERTIME COMPENSATION (JUL 1995), is revised in its entirety to read as follows:

I-21
FAR 52.222-4  CONTRACT WORK HOURS AND SAFETY STANDARDS ACT -- OVERTIME COMPENSATION (SEPT 2000)

(a)
Overtime requirements.  No Contractor or subcontractor employing laborers or mechanics (see Federal Acquisition Regulation 22.300) shall require or permit them to work over 40 hours in any workweek unless they are paid at least 1 and 1/2 times the basic rate of pay for each hour worked over 40 hours.

(b)
Violation; liability for unpaid wages; liquidated damages.  The responsible Contractor and subcontractor are liable for unpaid wages if they violate the terms in paragraph (a) of this clause.  In addition, the Contractor and subcontractor are liable for liquidated damages payable to the Government.  The Contracting Officer will assess liquidated damages at the rate of $10 per affected employee for each calendar day on which the employer required or permitted the employee to work in excess of the standard workweek of 40 hours without paying overtime wages required by the Contract Work Hours and Safety Standards Act.

(c)
Withholding for unpaid wages and liquidated damages.  The Contracting Officer will withhold from payments due under the contract sufficient funds required to satisfy any Contractor or subcontractor liabilities for unpaid wages and liquidated damages.  If amounts withheld under the contract are insufficient to satisfy Contractor or subcontractor liabilities, the Contracting Officer will withhold payments from other Federal or Federally assisted contracts held by the same Contractor that are subject to the Contract Work Hours and Safety Standards Act.

(d)
Payrolls and basic records.

(1)
The Contractor and its subcontractors shall maintain payrolls and basic payroll records for all laborers and mechanics working on the contract during the contract and shall make them available to the Government until 3 years after contract completion.  The records shall contain the name and address of each employee, social security number, labor classifications, hourly rates of wages paid, daily and weekly number of hours worked, deductions made, and actual wages paid.  The records need not duplicate those required for construction work by Department of Labor regulations at 29 CFR 5.5(a)(3) implementing the Davis-Bacon Act.

(2)
The Contractor and its subcontractors shall allow authorized representatives of the Contracting Officer or the Department of Labor to inspect, copy, or transcribe records maintained under paragraph (d)(1) of this clause.  The Contractor or subcontractor also shall allow authorized representatives of the Contracting Officer or Department of Labor to interview employees in the workplace during working hours.

(e)
Subcontracts.  The Contractor shall insert the provisions set forth in paragraphs (a) through (d) of this clause in subcontracts exceeding $100,000 and require subcontractors to include these provisions in any lower tier subcontracts.  The Contractor shall be responsible for compliance by any subcontractor or lower-tier subcontractor with the provisions set forth in paragraphs (a) through (d) of this clause.

c.
I-33, FAR 52.225-11, RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (AUG 1998), is revised in its entirety to read as follows:
I-33
FAR 52.225-13  RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (JUL 2000)

(a) The Contractor shall not acquire, for use in the performance of this contract, any supplies or services originating from sources within, or that were located in or transported from or through, countries whose products are banned from importation into the United States under regulations of the Office of Foreign Assets Control, Department of the Treasury.  Those countries are Cuba, Iran, Iraq, Libya, North Korea, Sudan, the territory of Afghanistan controlled by the Taliban, and Serbia (excluding the territory of Kosovo).

(b) The Contractor shall not acquire for use in the performance of this contract any supplies or services from entities controlled by the government of Iraq.

(c) The Contractor shall insert this clause, including this paragraph (c), in all subcontracts.

d.
I-35, FAR 52.230-6,ADMINISTRATION OF COST ACCOUNTING STANDARDS (APR 1996), is revised in its entirety to read as follows:

I-35
FAR 52.230-6  ADMINISTRATION OF COST ACCOUNTING STANDARDS (NOV 1999)

For the purpose of administering the Cost Accounting Standards (CAS) requirements under this contract, the Contractor shall take the steps outlined in paragraphs (a) through (g) of this clause:

(a)
Submit to the Contracting Officer a description of any cost accounting practice change, the total potential impact of the change on contracts containing a CAS clause, and a general dollar magnitude of the change which identifies the potential shift of costs between CAS-covered contracts by contract type (i.e., firm fixed-price, incentive, cost-plus-fixed fee, etc.) and other Contractor business activity. As related to CAS-covered contracts, the analysis should identify the potential impact on funds of the various Agencies/Departments (i.e., Department of Energy, National Aeronautics and Space Administration, Army, Navy, Air Force, other Department of Defense, other Government) as follows:

(1)
For any change in cost accounting practices required in accordance with subparagraph (a)(3) and subdivision (a)(4)(i) of the clause at FAR 52.230-2, Cost Accounting Standards; or subparagraph (a)(3) and subdivisions (a)(4)(i) or (a)(4)(iv) of the clause at FAR 52.203-5, Cost Accounting Standards—Educational Institution; within 60 days (or such other date as may be mutually agreed to) after award of a contract requiring this change.

(2)
For any change in cost accounting practices proposed in accordance with subdivision (a)(4)(ii) or (iii) of the clauses at FAR 52.230-2, Cost Accounting Standards, and FAR 52.230-5, Cost Accounting Standards-Educational Institution; or with subparagraph (a)(3) of the clause at FAR 52.230-3, Disclosure and Consistency of Cost Accounting Practices, not less than 60 days (or such other date as may be mutually agreed to) before the effective date of the proposed change.

(3)
For any failure to comply with an applicable CAS or to follow a disclosed practice (as contemplated by subparagraph (a)(5) at FAR 52.230-2, Cost Accounting Standards, and FAR 52.230-5, Cost Accounting Standards-Educational Institution; or by subparagraph (a)(4) at FAR 52.230-3, Disclosure and Consistency of Cost Accounting Practices):

(i)
Within 60 days (or such other date as may be mutually agreed to) after the date of agreement with the initial finding of noncompliance, or

(ii)
In the event of Contractor disagreement with the initial finding of noncompliance, within 60 days of the date the Contractor is notified by the Contracting Officer of the determination of noncompliance.

(b)
After an ACO, or cognizant Federal agency official,  determination of materiality, submit a cost impact proposal in the form and manner specified by the Contracting Officer within 60 days (or such other date as may be mutually agreed to) after the date of determination of the adequacy and compliance of a change submitted pursuant to paragraph (a) of this clause.  The cost impact proposal shall be in sufficient detail to permit evaluation, determination, and negotiation of the cost impact upon each separate CAS-covered contract and subcontract.

(1)
Cost impact proposals submitted for changes in cost accounting practices required in accordance with subparagraph (a)(3) and subdivision (a)(4)(i) of the clause at FAR 52.230‑2, Cost Accounting Standards, or subparagraph (a)(3) and subdivisions (a)(4)(i) or (a)(4)(iv) of the clause at FAR 52.230-5, Cost Accounting Standards - Educational Institution; shall identify the applicable standard or cost principle and all contracts and subcontracts containing the clauses  entitled “Cost Accounting Standards or Cost Accounting Standards - Educational Institution,” which have an award date before the effective date of that standard or cost principle.

(2)
Cost impact proposals submitted for any change in cost accounting practices proposed in accordance with subdivisions (a)(4)(ii) or (iii) of the clauses at FAR 52.230-2, Cost Accounting Standards,  and FAR 52.203-5, Cost Accounting Standards - Educational Institutions, or with subparagraph (a)(3) of the clause at FAR 52.230-3, Disclosure and Consistency of Cost Accounting Practices; shall identify all contracts and subcontracts containing the clause at FAR 52.230-2, Cost Accounting Standards, FAR 52.230-5, Cost Accounting Standards - Educational Institutions and FAR 52-230-3, Disclosure and Consistency of Cost Accounting Practices.

(3)
Cost impact proposals submitted for failure to comply with an applicable CAS or to follow a disclosed practice as contemplated by subparagraph (a)(5) of the clauses at FAR 52.230-2, Cost Accounting Standards, and FAR 52.230-5, Cost Accounting Standards-Educational Institution; or by subparagraph (a)(4) of the clause at FAR 52.230-3, Disclosure and Consistency of Cost Accounting Practices, shall identify the cost impact on each separate CAS covered contract from the date of failure to comply until the noncompliance is corrected.

(c)
If the submissions required by paragraphs (a) and (b) of this clause are not submitted within the specified time, or any extension granted by the Contracting Officer, an amount not to exceed 10 percent of each subsequent amount determined payable related to the Contractor's CAS‑covered prime contracts, up to the estimated general dollar magnitude of the cost impact, may be withheld until such time as the required submission has been provided in the form and manner specified by the Contracting Officer.

(d)
Agree to appropriate contract and subcontract amendments to reflect adjustments established in accordance with subparagraphs (a)(4) and (a)(5) of the clauses at FAR 52.230-2 and 52.230-5; or with subparagraphs (a)(3) or (a)(4) of the Disclosure and Consistency of Cost Accounting Practices clause at FAR 52.230-3.

(e)
For all subcontracts subject to the clauses at FAR 52.230-2, 52.230-3 or 52.230-5—

(1)
So state in the body of the subcontract, in the letter of award, or in both (self-deleting clauses shall not be used);

(2)
Include the substance of this clause in all negotiated subcontracts; and

(3)
Within 30 days after award of the subcontract, submit the following information to the Contractor's cognizant contract administration office for transmittal to the contract administration office cognizant of the subcontractor's facility:

(i)
Subcontractor's name and subcontract number.

(ii)
Dollar amount and date of award.

(iii)
Name of Contractor making the award.

(f)
Notify the Contracting Officer in writing of any adjustments required to subcontracts under this contract and agree to an adjustment, based on them, to this contract price or estimated cost and fee.  This notice is due within 30 days after proposed subcontract adjustments are received and shall include a proposal for adjusting the higher tier subcontract or prime contract appropriately.

(g)
For subcontracts containing the clauses at FAR 52.230-2 or 52.230-5, require the subcontractor to comply with all Standards in effect on the date of award or of final agreement on price, as shown on the subcontract signed Certificate of Current Cost or Pricing Data, whichever is earlier.
e.
I-45, FAR 52.247-64, PREFERENCE FOR PRIVATELY-OWNED U.S.FLAG COMMERCIAL VESSELS (JUN 1997), is revised in its entirety to read as follows:

I-45
FAR 52.247-64  PREFERENCE FOR PRIVATELY-OWNED U.S. FLAG COMMERCIAL VESSELS (JUN 2000)

(a)
The Cargo Preference Act of 1954 (46 U.S.C. 1241(b)) requires that Federal departments and agencies shall transport in privately owned U.S.-flag commercial vessels at least 50 percent of the gross tonnage of equipment, materials, or commodities that may be transported in ocean vessels (computed separately for dry bulk carriers, dry cargo liners, and tankers).  Such transportation shall be accomplished when any equipment, materials, or commodities, located within or outside the United States, that may be transported by ocean vessel are –

(1)
Acquired for a U.S. Government agency account;

(2)
Furnished to, or for the account of, any foreign nation without provision for reimbursement;

(3)
Furnished for the account of a foreign nation in connection with which the United States advances funds or credits, or guarantees the convertibility of foreign currencies; or

(4)
Acquired with advance of funds, loans, or guaranties made by or on behalf of the United States.

(b)
The Contractor shall use privately owned U.S.-flag commercial vessels to ship at least 50 percent of the gross tonnage involved under this contract (computed separately for dry bulk carriers, dry cargo liners, and tankers) whenever shipping any equipment, materials, or commodities under the conditions set forth in paragraph (a) of this clause, to the extent that such vessels are available at rates that are fair and reasonable for privately owned U.S.-flag commercial vessels.

(c)
(1)
The Contractor shall submit one legible copy of a rated on-board ocean bill of lading for each shipment to both –

(i)
The Contracting Officer, and

(ii)
The:

Office of Cargo Preference

Maritime Administration (MAR-590)

400 Seventh Street, SW

Washington, DC 20590

Subcontractor bills of lading shall be submitted through the Prime Contractor.

(2)
The Contractor shall furnish these bill of lading copies

(i)
within 20 working days of the date of loading for shipments originating in the United States, or

(ii)
within 30 working days for shipments originating outside the United States.  Each bill of lading copy shall contain the following information:

(A)
Sponsoring U.S. Government agency.

(B)
Name of vessel.

(C)
Vessel flag of registry.

(D)
Date of loading.

(E)
Port of loading.

(F)
Port of final discharge.

(G)
Description of commodity.

(H)
Gross weight in pounds and cubic feet if available.

(I)
Total ocean freight revenue in U.S. dollars.

(d)
The Contractor shall insert the substance of this clause, including this paragraph (d), in all subcontracts or purchase orders under this contract.

(e)
The requirement in paragraph (a) does not apply to --

(1)
Cargoes carried in vessels of the Panama Canal Commission or as required or authorized by law or treaty;

(2)
Ocean transportation between foreign countries of supplies purchased with foreign currencies made available, or derived from funds that are made available, under the Foreign Assistance Act of 1961 (22 U.S.C. 2353); and

(3)
Shipments of classified supplies when the classification prohibits the use of non-Government vessels.

(f)
Guidance regarding fair and reasonable rates for privately owned U.S.-flag commercial vessels may be obtained from the:

Office of Costs and Rates

Maritime Administration

400 Seventh Street, SW

Washington, DC  20590

Phone:  202-366-4610

f.
I-53, FAR 52.219-9, SMALL BUSINESS SUBCONTRACT PLAN (OCT 1999), is revised in its entirety to read as follows:

I-53
FAR 52.219-9  SMALL BUSINESS SUBCONTRACTING PLAN (OCT 2000)

(a)
This clause does not apply to small business concerns.

(b)
Definitions. As used in this clause—

"Commercial item" means a product or service that satisfies the definition of commercial item in section 2.101 of the Federal Acquisition Regulation.

"Commercial plan" means a subcontracting plan (including goals) that covers the offeror's fiscal year and that applies to the entire production of commercial items sold by either the entire company or a portion thereof (e.g., division, plant, or product line).

"Individual contract plan" means a subcontracting plan that covers the entire contract period (including option periods), applies to a specific contract, and has goals that are based on the offeror's planned subcontracting in support of the specific contract, except that indirect costs incurred for common or joint purposes may be allocated on a prorated basis to the contract.

"Master plan" means a subcontracting plan that contains all the required elements of an individual contract plan, except goals, and may be incorporated into individual contract plans, provided the master plan has been approved.

"Subcontract" means any agreement (other than one involving an employer-employee relationship) entered into by a Federal Government prime Contractor or subcontractor calling for supplies or services required for performance of the contract or subcontract.

(c)
The offeror, upon request by the Contracting Officer, shall submit and negotiate a subcontracting plan, where applicable, that separately addresses subcontracting with small business, veteran-owned small business, HUBZone small business concerns, small disadvantaged business concerns, and with women-owned small business concerns.  If the offeror is submitting an individual contract plan, the plan must separately address subcontracting with small business, veteran-owner small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns,  with a separate part for the basic contract and separate parts for each option (if any).  The plan shall be included in and made a part of the resultant contract.  The subcontracting plan shall be negotiated within the time specified by the Contracting Officer.  Failure to submit and negotiate the subcontracting plan shall make the offeror ineligible for award of a contract.

(d)
The offeror's subcontracting plan shall include the following:

(1)
Goals, expressed in terms of percentages of total planned subcontracting dollars, for the use of small business, veteran-owner small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns as subcontractors.  Service-disabled veteran-owned small business concerns meet the definition of veteran-owned small business concerns, and offerors may include them within the subcontracting plan goal for veteran-owned small business concerns.  A separate goal for service-disabled veteran-owned small business concerns is not required.  The offeror shall include all subcontracts that contribute to contract performance, and may include a proportionate share of products and services that are normally allocated as indirect costs.

(2)
A statement of –

(i)
Total dollars planned to be subcontracted for an individual contract plan; or the offeror's total projected sales, expressed in dollars, and the total value of projected subcontracts to support the sales for a commercial plan;

(ii)
Total dollars planned to be subcontracted to small business concerns;

(iii)
Total dollars planned to be subcontracted to veteran-owned small business concerns;

(iv) Total dollars planned to be subcontracted to HUBZone small business concerns;

(v)
Total dollars planned to be subcontracted to small disadvantaged business concerns; and

(vi)
Total dollars planned to be subcontracted to women-owned small business concerns.

(3)
A description of the principal types of supplies and services to be subcontracted, and an identification of the types planned for subcontracting to –

(i)
Small business concerns,

(ii)
Veteran-owned small business concerns

(iii)
HUBZone small business concerns;

(iv)
Small disadvantaged business concerns, and

(v)
Women-owned small business concerns.

(4)
A description of the method used to develop the subcontracting goals in paragraph (d)(1) of this clause.

(5)
A description of the method used to identify potential sources for solicitation purposes (e.g., existing company source lists, the Procurement Marketing and Access Network (PRO-Net) of the Small Business Administration (SBA), veterans service organizations, the National Minority Purchasing Council Vendor Information Service, the Research and Information Division of the Minority Business Development Agency in the Department of Commerce, or small, HUBZone, small disadvantaged, and women-owned small business trade associations).  A firm may rely on the information contained in PRO-Net as an accurate representation of a concern's size and ownership characteristics for the purposes of maintaining a small, veteran-owned small, HUBZone, small disadvantaged and women-owned small business source list.  Use of PRO-Net as its source list does not relieve a firm of its responsibilities (e.g., outreach, assistance, counseling, or publicizing subcontracting opportunities) in this clause.

(6)
A statement as to whether or not the offeror included indirect costs in establishing subcontracting goals, and a description of the method used to determine the proportionate share of indirect costs to be incurred with –

(i)
Small business concerns;

(ii)
Veteran-owned small business concerns 

(iii)
HUBZone small business concerns;

(iv)
Small disadvantaged business concerns; and

(v)
Women-owned small business concerns.

(7)
The name of the individual employed by the offeror who will administer the offeror's subcontracting program, and a description of the duties of the individual.

(8)
A description of the efforts the offeror will make to assure that small business, veteran-owned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns have an equitable opportunity to compete for subcontracts.

(9)
Assurances that the offeror will include the clause of this contract entitled "Utilization of Small Business Concerns" in all subcontracts that offer further subcontracting opportunities, and that the offeror will require all subcontractors (except small business concerns) that receive subcontracts in excess of $500,000 ($1,000,000 for construction of any public facility) to adopt a subcontracting plan that complies with the requirements of this clause.

(10)
Assurances that the offeror will –

(i)
Cooperate in any studies or surveys as may be required;

(ii)
Submit periodic reports so that the Government can determine the extent of compliance by the offeror with the subcontracting plan;

(iii)
Submit Standard Form (SF) 294, Subcontracting Report for Individual Contracts, and/or SF 295, Summary Subcontract Report, in accordance with   paragraph (j) of this clause.  The reports shall provide information on subcontract awards to small business concerns, veteran-owned small business concerns, service-disabled veteran-owned small business concerns, small disadvantaged business concerns, women-owned small business concerns, and Historically Black Colleges and Universities and Minority Institutions.  Reporting shall be in accordance with the instructions on the forms or as provided in agency regulations.  

(iv)
Ensure that its subcontractors agree to submit SF 294 and 295.

(11)
A description of the types of records that will be maintained concerning procedures that have been adopted to comply with the requirements and goals in the plan, including establishing source lists; and a description of the offeror's efforts to locate small business, veteran-owned business, HUBZone small business, small disadvantaged business, and women-owned small business concerns and award subcontracts to them.  The records shall include at least the following (on a plant-wide or company-wide basis, unless otherwise indicated):

(i)
Source lists (e.g., PRO-Net), guides, and other data that identify small business, veteran-owned business,  HUBZone small business, small disadvantaged business, and women-owned small business concerns.

(ii)
Organizations contacted in an attempt to locate sources that are small business,  veteran-owned business,  HUBZone small business, small disadvantaged business, or women-owned small business concerns.

(iii)
Records on each subcontract solicitation resulting in an award of more than $100,000, indicating –

(A)
Whether small business concerns were solicited and if not, why not;

(B)
Whether veteran-owned small business concerns were solicited and, if not, why not; 

(C)
Whether HUBZone small business concerns were solicited and, if not, why not;

(D)
Whether small disadvantaged business concerns were solicited and if not, why not;

(E)
Whether women-owned small business concerns were solicited and if not, why not; and

(F)
If applicable, the reason award was not made to a small business concern.

(iv)
Records of any outreach efforts to contact –

(A)
Trade associations;

(B)
Business development organizations; 

(C) Conferences and trade fairs to locate small, HUBZone small, small disadvantaged, and women-owned small business sources; and 

(D) Veterans service organizations.

(v)
Records of internal guidance and encouragement provided to buyers through –

(A)
Workshops, seminars, training, etc., and

(B)
Monitoring performance to evaluate compliance with the program's requirements.

(vi)
On a contract-by-contract basis, records to support award data submitted by the offeror to the Government, including the name, address, and business size of each subcontractor. Contractors having commercial plans need not comply with this requirement.

(e)
In order to effectively implement this plan to the extent consistent with efficient contract performance, the Contractor shall perform the following functions:

(1)
Assist small business, veteran-owned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns by arranging solicitations, time for the preparation of bids, quantities, specifications, and delivery schedules so as to facilitate the participation by such concerns.  Where the Contractor's lists of potential small business, veteran-owned small business,  HUBZone small business, small disadvantaged business, and women-owned small business subcontractors are excessively long, reasonable effort shall be made to give all such small business concerns an opportunity to compete over a period of time.

(2)
Provide adequate and timely consideration of the potentialities of small business, veteran-owned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns in all "make-or-buy" decisions.

(3)
Counsel and discuss subcontracting opportunities with representatives of small business, veteran-owned small business,  HUBZone small business, small disadvantaged business, and women-owned small business firms.

(4)
Provide notice to subcontractors concerning penalties and remedies for misrepresentations of business status as small, veteran-owned small business, HUBZone small, small disadvantaged or women-owned small business for the purpose of obtaining a subcontract that is to be included as part or all of a goal contained in the Contractor's subcontracting plan.

(f)
A master plan on a plant or division-wide basis that contains all the elements required by paragraph (d) of this clause, except goals, may be incorporated by reference as a part of the subcontracting plan required of the offeror by this clause; provided –

(1)
The master plan has been approved;

(2)
The offeror ensures that the master plan is updated as necessary and provides copies of the approved master plan, including evidence of its approval, to the Contracting Officer; and

(3)
Goals and any deviations from the master plan deemed necessary by the Contracting Officer to satisfy the requirements of this contract are set forth in the individual subcontracting plan.

(g)
A commercial plan is the preferred type of subcontracting plan for contractors furnishing commercial items.  The commercial plan shall relate to the offeror's planned subcontracting generally, for both commercial and Government business, rather than solely to the Government contract.  Commercial plans are also preferred for subcontractors that provide commercial items under a prime contract, whether or not the prime contractor is supplying a commercial item.

(h)
Prior compliance of the offeror with other such subcontracting plans under previous contracts will be considered by the Contracting Officer in determining the responsibility of the offeror for award of the contract.

(i)
The failure of the Contractor or subcontractor to comply in good faith with –

(1)
The clause of this contract entitled "Utilization Of Small Business Concerns;" or

(2)
An approved plan required by this clause, shall be a material breach of the contract.

(j)
The Contractor shall submit the following reports:

(1)
Standard Form 294, Subcontracting Report for Individual Contracts.  This report shall be submitted to the Contracting Officer semiannually and at contract completion.  The report covers subcontract award data related to this contract.  This report is not required for commercial plans.

(2)
Standard Form 295, Summary Subcontract Report.  This report encompasses all the contracts with the awarding agency. It must be submitted semi-annually for contracts with the Department of Defense and annually for contracts with civilian agencies.  If the reporting activity is covered by a commercial plan, the reporting activity must report annually all subcontract awards under that plan.  All reports submitted at the close of each fiscal year (both individual and commercial plans) shall include a breakout, in the Contractor's format, of subcontract awards, in whole dollars, to small disadvantaged business concerns by North American Industry  Classification System (NAICS) Industry Subsector.  For a commercial plan, the Contractor may obtain from each of its subcontractors a predominant NAICS Industry Subsector  and report all awards to that subcontractor under its predominant NAICS Industry Subsector.

g.
I-57
DEAR 970.5204-72  PATENT RIGHTS (WEAPONS FACILITY) (FEB 1995) (DEVIATION)
(a)
Definitions.
“Invention,” as used in this clause, means any invention or discovery which is or may be patentable or otherwise protectable under title 35 of the United States Code or any novel variety of plant that is or may be protectable under the Plant Variety Protection Act (7 U.S.C. 2321, et seq.).

“Practical application,” as used in this clause, means to manufacture, in the case of a composition or product; to practice, in the case of a process or method; or to operate, in the case of a machine or system; and, in each case, under such conditions as to establish that the invention is being utilized and that its benefits are, to the extent permitted by law or Government regulations, available to the public on reasonable terms.

“Subject invention,” as used in this clause, means any invention of the Contractor conceived or first actually reduced to practice in the course of or under this Contract.

“Patent counsel,” as used in this clause, means the Department of Energy Patent Counsel assisting the procuring activity.

“DOE patent waiver regulations,” as used in this clause, means the Department of Energy patent waiver regulations at 10 CFR Part 784.

“Agency licensing regulations” and “applicable agency licensing regulations,” as used in this clause, mean the Department of Energy patent licensing regulations at 10 CFR Part 781.

“Made” when used in relation to any invention means the conception or first actual reduction to practice of such invention.

“Exceptional Circumstance Subject Invention,” means any Subject Invention for which DOE provides the exceptional circumstances finding and analysis in writing under 35 U.S.C. 202(a)(ii) and the Procedures of 37 CFR part 401.3(e).

“Weapons Related Subject Invention,” means any Subject Invention occurring under the work funded by or through the Assistant Secretary for Defense 

Programs (ASDP), including Department of Defense and Intelligence reimbursable work, or the naval Nuclear Propulsion Program of DOE.

“Secretary” means the Secretary of Energy.

(b)
Allocations of Principal Rights.

(1)
Assignment to the Government.  The Contractor agrees to assign to the Government the entire right, title, and interest throughout the world in and to each Subject Invention, except to the extent that rights are retained by the Contractor under subparagraph (b)(2) and paragraph (d) below.

(2)
Retention by the Contractor.  The DOE has granted to the Contractor an Identified Subject Invention Class Waiver to Subject Inventions which are not Exceptional Circumstance, Naval Nuclear Propulsion Program Subject Inventions and which do not principally relate to weapons or inherently disclose or suggest a weapons application where such disclosure or suggestion would be detrimental to national security.  Within two (2) years after disclosure to DOE, the Contractor may elect in writing to retain title to Subject Inventions in accordance with the requirements of said waiver.  The right of the Contractor to make elections is further subject to the invention rights disposition in Treaties or International Agreements in accordance with paragraph (4) below and existing or future class waivers to third parties by DOE, such as Work-For-Others, User Facility, and Cooperative Research and Development Agreement (CRADA) waivers.

(3)
Exceptional Circumstances.  The DOE has declared the following to be Exceptional Circumstance inventions:

(A)
Subject Inventions relating to uranium enrichment, including isotope separation;

(B)
Subject Inventions relating to storage, transportation, and disposal of civilian high level nuclear waste or spent nuclear fuel; 

(C)
Subject Inventions related to subject matter that is classified or sensitive under Section 148 of the Atomic Energy Act of 1954, as amended (42 U.S.C. 2168 (1982));

(D)
Subject Inventions related to funding agreements involving the Electric Power Research Institute (EPRI) or the Gas Research Institute (GRI) in view of MOUs providing free license to their member entities;

(E)
Subject Inventions relating to work done by DOE National Laboratories relating to the Advanced Battery Program conducted by USABC under Cooperative Agreement DE-FC02-91CE50336; and

(F)
Subject Inventions relating to the DOE Steel Initiative Program as funded by P.L. 99-199 and P.L. 99-591.

DOE reserves the right to unilaterally amend this contract to add or delete Exceptional Circumstance Subject Inventions that may, in the national interest, be designated by the Secretary.

(4)
International Agreements, Treaties.  DOE reserves the right to unilaterally amend this contract to identify specific treaties or international agreement entered into or to be entered into by the Government after the effective date of this Contract.  The identified treaties or international agreements will affect only those Subject Inventions made after the date of the amendment.  A list of bilateral and multilateral international agreements is found at the DOE Office of the Assistant Secretary of International website located at http://www.osti.gov/international.”

(5)
Right to Petition.  The Contractor, or an employee-inventor with approval of the Contractor, pursuant to applicable laws and regulations, may petition for waiver of the Government’s rights with respect to Subject Inventions not electable by the Contractor under the terms of this paragraph (b).

(6)
Extensions of Time.  Requests for extension of time for disclosure, election, and filing may, at the discretion of Patent Counsel, be granted.

(7)
Filing of Applications.  The Contractor will file its initial patent application on a Subject Invention to which it elects to retain title within one year after election of the title or, if earlier, prior to the end of any statutory period wherein valid patent protection can be obtained in the United States after a publication, on sale, or public use.  The Contractor will file patent applications in additional countries or international patent offices within either 10 months of the corresponding initial patent application or 6 months from the date permission is granted by the Commissioner of Patents and Trademarks to file foreign patent applications where such filing has been prohibited by a Secrecy Order.  Within two (2) months after the filing of a patent application, the Contractor shall provide the filing date, serial number and title, a copy of the patent application (including an English-language version if filed in a language other than English), and, promptly upon issuance of a patent, provide the patent number and issue date for any subject invention in any country for which the Contractor has been granted title or the right to file and prosecute on behalf of the United States by the Department of Energy.  Not less than thirty (30) days after the expiration of the response period for any action required by the Patent and Trademark Office, notify the Patent Counsel of any decision not to continue prosecution of the application.  Upon request, the Contractor shall furnish the Government an irrevocable power to inspect and make copies of the patent application file.

(c)
Minimum Rights Acquired by the Government
(1)
With respect to each Subject Invention to which the Contractor retains principal or exclusive rights, the Contractor agrees as follows:

(i)
The Contractor hereby grants to the Government a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced each Subject Invention throughout the world by or on behalf of the Government of the United States (including any Government agency).

(ii)
The Contractor agrees that with respect to any Subject Invention in which DOE has granted it title, DOE has the right in accordance with the procedures in the DOE patent waiver regulations (10 CFR Part 784) to require the Contractor, an assignee, or exclusive licensee of a Subject Invention to grant a nonexclusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or applicants, upon terms that are reasonable under the circumstances, and if the Contractor, assignee, or exclusive licensee refuses such a request, DOE has the right to grant such a license itself if it determines that:

(a)
Such action is necessary because the Contractor or assignee has not taken or is not expected to take within a reasonable time, effective steps to achieve practical application of the Subject Invention in such field of use;

(b)
Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by the Contractor, assignee, or their licensees; 

(c)
Such action is necessary to meet requirements for public use specified by Federal regulations and such requirements are not reasonably satisfied by the Contractor, assignee, or licensees; or 

(d)
Such action is necessary because the agreement required by paragraph (f)(3), of Clause No. I-131 has neither been obtained nor waived or because a licensee of the exclusive right to use or sell any Subject Invention in the United States is in breach of such agreement.

(iii)
The Contractor agrees to submit on request periodic reports no more frequently than annually on the utilization of a Subject Invention or on efforts at obtaining such utilization of a Subject Invention or on efforts at obtaining such utilization that are being made by the Contractor or its licensees or assignees.

Such reports shall include information regarding the status of development, date of first commercial sale or use, gross royalties received by the Contractor, and such other data and information as DOE may reasonably specify.  The Contractor also agrees to provide additional reports as may be requested by DOE in connection with any march-in proceedings undertaken by that agency in accordance with subparagraph (c)(1)(ii) of this clause.  To the extent data or information supplied under this section is considered by the Contractor, its licensee, or assignee to be privileged and confidential and is so marked, the DOE agrees that, to the extent permitted by law, it will not disclose such information to persons outside the Government.

(iv)
The Contractor agrees, when licensing a Subject Invention, to arrange to avoid royalty charges on acquisitions involving Government funds, including funds derived through a Military Assistance Program of the Government or otherwise derived through the Government, to refund any amounts received as royalty charges on a Subject Invention in acquisitions for, or on behalf of, the Government, and to provide for such refund in any instrument transferring rights in the invention to any party.

(v)
The Contractor agrees to provide for the Government’s paid-up license pursuant to subparagraph (c)(1)(i) of this clause in any instrument transferring rights in a subject invention and to provide for the granting of licenses as required by subparagraph (c)(1)(ii) of this clause, and for the reporting of utilization information as required by subparagraph (c)(1)(iii) of this clause, whenever the instrument transfers principal or exclusive rights in a subject invention.  Nothing contained in this paragraph (c) shall be deemed to grant the Government any rights with respect to any invention other than a Subject Invention.

(d)
Minimum Rights to the Contractor.

(1)
The Contractor may request the right to reserve a revocable, nonexclusive, royalty-free license in each patent application filed in any country on a Subject Invention and any resulting patent in which the Government obtains title, unless the Contractor fails to disclose the Subject Invention within the times specified in subparagraph (e)(2) of this clause.  Such Contractor’s license extends to its domestic subsidiaries and affiliates, if any, within the corporate structure of which the Contractor is a part and includes the right to grant sublicenses of the same scope to the extent the Contractor was legally obligated to do so at the time the contract was awarded.  Such license is transferable only with the approval of DOE except when transferred to the successor of that part of the Contractor’s business to which the invention pertains.

(2)
The Contractor’s domestic license, if any, may be revoked or modified by DOE to the extent necessary to achieve expeditious practical application of the Subject Invention pursuant to an application for an exclusive license submitted in accordance with applicable provisions in 37 CFR Part 404 and agency licensing regulations.  This license will not be revoked in that field of use or the geographical areas in which the Contractor has achieved practical applications and continues to make the benefits of the invention reasonably accessible to the public.  The license, if any, in any foreign country may be revoked or modified at the discretion of DOE to the extent the Contractor, its licensees, or its domestic subsidiaries or affiliates have failed to achieve practical application in that foreign country.

(3)
Before revocation or modification of the license, DOE will furnish the Contractor a written notice of its intention to revoke or modify the license, and the Contractor will be allowed 30 days (or such other time as may be authorized by DOE for good cause shown by the contractor) after the notice to show cause why the license should not be revoked or modified.  The Contractor has the right to appeal, in accordance with applicable agency licensing regulations and 37 CFR Part 404 concerning the licensing of Government-owned inventions, any decision concerning the revocation or modification of its license.

(4)
When the Government has the right to receive title, and does not elect to secure a patent in a foreign country, the Contractor may elect to retain such rights in any foreign country in which the Contractor elects to secure a patent, subject to the Government’s rights in subparagraph (c)(1) above.

(e)
Invention Identification, Disclosures, and Reports.

(1)
The Contractor shall establish and maintain active and effective procedures to assure that Subject Inventions are promptly identified and disclosed to Contractor personnel responsible for patent matters within 6 months of conception and/or first actual reduction to practice, whichever occurs first in the performance of work under this contract.  These procedures shall include the maintenance of laboratory notebooks or equivalent records and other records as are reasonably necessary to document the conception and/or the first actual reduction to practice of Subject Inventions, and records that show that the procedures for identifying and disclosing the inventions are followed.  Upon request, the Contractor shall furnish the Contracting Officer a description of such procedures for evaluation and for determination as to their effectiveness.

(2)
The Contractor shall disclose each Subject Invention to the DOE Patent Counsel with a copy to the Contracting Officer within 2 months after the inventor discloses it in writing to Contractor personnel responsible for patent matters or, if earlier, within 6 months after the Contractor becomes aware that a Subject Invention has been made, but in any event before any on sale, public use, or publication of such invention known to the Contractor.  The disclosure to DOE shall be in the form of a written report and shall identify the contract under which the invention was made and the inventor(s), all sources of funding by Budget and Resource code for the invention, and whether the invention is an Exceptional Circumstances Invention.  DOE reserves the right to make a final determination whether any invention is an Exceptional Circumstance, Subject Invention, subject to appeal under Clause I-37, Disputes.  It shall be sufficiently complete in technical detail to convey a clear understanding, to the extent known at the time of the disclosure, of the nature, purpose, operation, and physical, chemical, biological, or electrical characteristics of the invention.  The disclosure shall also identify any publication, on sale, or public use of the invention and whether a manuscript describing the invention has been submitted for publication and, if so, whether it has been accepted for publication at the time of disclosure.  In addition, after disclosure to DOE, the Contractor shall promptly notify Patent Counsel of the acceptance of any manuscript describing the invention for publication or of any on sale or public use planned by the Contractor.  When an invention is disclosed to DOE under this paragraph, it shall be deemed to have been made in the manner specified in Sections (a)(1) and (a)(2) of 42 U.S.C. 5908, unless the Contractor contends in writing at the time the invention is disclosed that it was not so made 

(3)
The Contractor shall furnish the Contracting Officer the following:

(i)
Interim reports every 12 months (or such longer period as may be specified by the Contracting Officer) from the date of the contract, listing all Subject Inventions during that period, and including a statement that all Subject Inventions have been disclosed (or that there are not such inventions), and that such disclosure has been made in accordance with the procedures required by paragraph (e)(1) of this clause.

(ii)
A final report, within 3 months after completion of the contracted work listing all Subject Inventions or containing a statement that there were no such inventions, and listing all subcontracts at any tier containing a patent rights clause or containing a statement that there were no such subcontracts.

(4)
The Contractor agrees to require, by written agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the administration of patent matters and in a format suggested by the Contractor each Subject Invention made under contract in order that the Contractor can comply with the disclosure provisions of paragraph (e) of this clause, and to execute all papers necessary to file patent applications on Subject Inventions and to establish the Government’s rights in the Subject Inventions.  This disclosure format should require, as a minimum, the information required by subparagraph (e)(2) of this clause.

(5)
The Contractor agrees that the Government may duplicate and disclose Subject Invention disclosures and all other reports and papers furnished or required to be furnished pursuant to this clause provided, however, that any such disclosure of a Subject Invention in which the Contractor has elected to retain title is subject to 35 U.S.C. 205.

(6)
It is recognized that during the course of the work under this contract, the Contractor or its employees may from time to time desire to release or publish information regarding scientific or technical developments conceived or first actually reduced to practice in the course of or under this contract.  In order that public disclosure of such information will not adversely affect the patent interest of DOE or the Contractor, patent approval for release of publication shall be secured from the Contractor personnel responsible for patent matters prior to any such release or publication.

(f)
Examination of Records Relating to Inventions.

(1)
The Contracting Officer or any authorized representative shall, until 3 years after final payment under this Contract, have the right to examine any books (including laboratory notebooks), records, and documents of the Contractor relating to the conception or first actual reduction to practice of inventions in the same field of technology as the work under this contract to determine whether--

(i)
Any such inventions are Subject Inventions;

(ii)
The Contractor has established and maintains the procedures required by subparagraphs (e)(1) and (4) of this clause;

(iii)
The Contractor and its inventors have complied with the procedures.

(2)
If the Contracting Officer learns of an unreported Contractor invention which the Contracting Officer believes may be a Subject Invention, the Contractor may be required to disclose the invention to DOE for a determination of ownership rights.

(3)
Any examination of records under this paragraph will be subject to appropriate conditions to protect the confidentiality of the information involved.

(g)
Withholding of Payment (NOTE:  This paragraph does not apply to subcontracts).

(1)
Any time before final payment under this Contract, the Contracting Officer may, in the Government’s interest, withhold payment until a reserve not exceeding $50,000 or 5 percent of the amount of this contract, whichever is less, shall have been set aside if, in the Contracting Officer’s opinion, the Contractor fails to---

(i)
Convey to the Government, using a DOE-approved form, the title and/or rights of the Government in each Subject Invention as required by this clause;

(ii)
Establish, maintain, and follow effective procedures for identifying and disclosing Subject Inventions pursuant to subparagraph (e)(1) of this clause;

(iii)
Disclose any Subject Invention pursuant to subparagraph (e)(2) of this clause;

(iv)
Deliver acceptable interim reports pursuant to subparagraph (e)(3)(i) of this clause; or

(v)
Provide the information regarding subcontracts pursuant to subparagraph (h)(4) of this clause.

(2)
Such reserve or balance shall be withheld until the Contracting Officer has determined that the Contractor has rectified whatever deficiencies exist and has delivered all reports, disclosures, and other information required by this clause.

(3)
Final payment under this contract shall not be made before the Contractor delivers to the Contracting Officer all disclosures of Subject Inventions required by subparagraph (e)(2) of this clause, and acceptable final report pursuant to subparagraph (e)(3)(ii) of this clause, and the Patent Counsel has issued a patent clearance certification to the Contracting Officer.

(4)
The Contracting Officer may decrease or increase the sums withheld up to the maximum authorized above.  No amount shall be withheld under this paragraph while the amount specified by this paragraph is being withheld under other provisions of the contract.  The withholding of any amount or the subsequent payment thereof shall not be construed as a waiver of any Government rights.

(h)
Subcontracts.
(1)
The Contractor shall include the clause at 48 CFR 952.227-11 (suitably modified to identify the parties) in all subcontracts, regardless of tier, for experimental, developmental, demonstration, or research work to be performed by a small business firm or domestic nonprofit organization, except where the work of the subcontract is subject to an Exceptional Circumstances Determination by DOE.  In all other subcontracts, regardless of tier, for experimental, developmental, demonstration, or research work, the Contractor shall include the clause at 48 CFR 952.227-13 (suitably modified to identify the parties).  The Contractor shall not, as part of the consideration for awarding the subcontract, obtain rights in the subcontractor’s subject inventions.

(2)
In the event of a refusal by a prospective subcontractor to accept such a clause, the Contractor---

(i)
Shall promptly submit a written notice to the Contracting Officer setting forth the subcontractor’s reasons for such refusal and other pertinent information that may expedite disposition of the matter; and 

(ii)
Shall not proceed with such subcontract without the written authorization of the Contracting Officer.

(3)
In the case of subcontracts at any tier, DOE, the subcontractor, and Contractor agree that the mutual obligations of the parties created by this clause constitute a contract between the subcontractor and DOE with respect to those matters covered by this clause.

(4)
The Contractor shall promptly notify the Contracting officer in writing upon the award of any subcontract at any tier containing a patent rights clause by identifying the subcontractor, the applicable patent rights clause, the work to be performed under the subcontract, and the dates of award and estimated completion.  Upon request of the Contracting Officer, the Contractor shall furnish a copy of such subcontract, and, no more frequently than annually, a listing of the subcontracts that have been awarded.

(5)
The Contractor shall identify all subject inventions of the subcontractor of which it acquires knowledge in the performance of this contract and shall notify the Patent Counsel, with a copy to the Contracting Officer, promptly upon identification of the inventions.

(i)
Atomic Energy.

(1)
No claim for pecuniary award of compensation under the provisions of the Atomic Energy Act of 1954, as amended, shall be asserted with respect to any invention or discovery made or conceived in the course of or under this Contract.

(2)
Except as otherwise authorized in writing by the Contracting Officer, the Contractor will obtain patent agreements to effectuate the provisions of subparagraph (e)(1) of this clause from all persons who perform any part of the work under this contract, except nontechnical personnel, such as clerical employees and manual laborers.

(j)
Transfer to Successor Contractor.

(1)
In the event of termination or expiration of this Contract, the Contractor shall transfer any unexpended balance of income received relating to intellectual property, in accordance with instructions from the Contracting Officer, to a successor contractor, or in the absence of a successor contractor, to such other entity as designated by the Contracting Officer.  The Contractor shall also transfer title, as one package, in all patents and patent applications, license agreements, accounts containing royalty revenues from such license agreements, including equity positions in third-party entities, and other intellectual property that arose under the performance of this Contract, to the successor contractor or to the Government, as directed by the Contracting Officer.

(2)
The Government agrees that the recipient of such title shall assume any remaining obligations and liabilities in connection with the patents and patent applications.

(k)
Facilities License.

In addition to the rights of the parties with respect to inventions or discoveries conceived or first actually reduced to practice in the course of or under this Contract, the Contractor agrees to and does hereby grant to the Government an irrevocable, nonexclusive, paid-up license in and to any inventions or discoveries regardless of when conceived or actually reduced to practice or acquired by the Contractor at any time through completion of this Contract and which are incorporated or embodied in the construction of the facility or which are utilized in the operation of the facility or which cover articles, materials, or products manufactured at the facility -

(1)
To practice or have practiced by or for the Government at the facility, and,

(2)
To transfer such license with the transfer of that facility.  

The acceptance or exercise by the Government of these rights shall not prevent the Government at any time from contesting the enforceability, validity or scope of, or title to, any rights or patents herein licensed.

(l)
Forfeiture of Rights in Unreported Subject Inventions.

(1)
The Contractor shall forfeit and assign to the Government, at the request of the Secretary of Energy or designee, all rights in any Subject Invention which the Contractor fails to report to patent Counsel within six (6) months after the time the Contractor:

(i)
Files or causes to be filed a United States or foreign patent application thereon; or

(ii)
Submits the final report required by subparagraph (e)(2)(ii) of this clause, whichever is later.

(2)
However, the Contractor shall not forfeit rights in a Subject Invention if, within the time specified in subparagraph (l)(1) of this clause, the Contractor:

(i)
Prepares a written decision based upon a review of the record that the invention was neither conceived nor first actually reduced to practice in the course of or under the Contract and delivers the decision to Patent Counsel, with a copy to the Contracting Officer, or

(ii)
Contending that the invention is not a Subject Invention, the Contractor nevertheless discloses the invention and all facts pertinent to this contention to the Patent Counsel, with a copy to the Contracting Officer, or

(iii)
Establishes that the failure to disclose did not result from the Contractor’s fault or negligence.

(3)
Pending written assignment of the patent application and patents on a Subject Invention determined by the Secretary of Energy or designee to be forfeited (such determination to be a final decision under the Disputes clause of this contract), the Contractor shall be deemed to hold the invention and the patent applications and patents pertaining thereto in trust for the Government.  The forfeiture provision of this paragraph (l) shall be in addition to and shall not supersede other rights and remedies which the Government may have with respect to Subject Inventions.

(m)
Rights Governed by Other Agreements.

Rights to inventions made under agreements other than funding agreements with third parties shall be governed by the appropriate provisions incorporated, with DOE approval, in such agreements, notwithstanding any disposition of rights contained in this Prime Contract.  Disposition of rights under any such agreement shall be in accordance with any DOE class waiver (including Work For Others, User Facility and CRADA class waivers) or individually negotiated waiver which applies to the agreement and shall take precedence over any disposition of rights in this Prime Contract.  Where an invention is conceived in the course of work under this contract, but is later reduced to practice under a Work For Others or CRADA agreement, rights to such invention shall be governed by the provisions incorporated, with DOE approval, in the Work For Others or CRADA agreement.  Nothing in this paragraph shall abrogate the rights of third parties under any agreement approved by DOE and entered into prior to any such DOE class waiver.

(n)
Assignments/Licenses.

(1)
The Contractor agrees that rights to a Subject Invention in the United States may not be assigned without the approval of DOE.

(2)
The Contractor agrees that it will make efforts that are reasonable under the circumstances to attract licensees of Subject Inventions that are small business firms and that it will give a preference to a small business firm when licensing a Subject Invention if the Contractor determines that the small business firm has a plan or proposal for marketing the invention which, if executed, is equally as likely to bring the invention to Practical Application as any plans or proposals from applicants that are not small business firms; provided, that the Contractor is also satisfied that the small business firm has the capability and resources to carry out its plan or proposal.  The decision whether to give a preference in any specific case will be at the discretion of the Contractor.  However, the Contractor agrees that DOE may review the Contractor’s licensing program and decisions regarding small business applicants, and the Contractor will negotiate changes to its licensing policies, procedures, or practices with DOE when the review discloses that the Contractor could take reasonable steps to implement more effectively the requirements of this subparagraph (n)(2).

(o)
Liability of the Government.
(1)
The Contractor shall include in all license agreements and in any assignment, the following clause unless otherwise approved or directed by the Contracting Officer following consultation with DOE Patent Counsel:

(i)
“The U.S. Government is neither a party to nor assumes any liability for activities of the Contractor in connection with this license.”

(ii)
Further, the Contractor shall not include in any license agreement or assignment, any guarantee or requirement which would obligate the Government to pay any costs or create any liability on behalf of the Government.

(p)
Educational Awards Subject to 35 U.S.C. 212.

The Contractor shall notify the Contracting Officer prior to the placement of any person subject to 35 U.S.C. 212 in an area of technology related to exceptional Circumstances technology, or which is subject to treaties or international agreements as set forth in subparagraphs (b)(3) and (b)(4) of this clause or agreements other than funding agreements.  The Contracting Officer shall have the right to disapprove such placement.

h.
I-68, FAR 52.225-3, BUY AMERICAN ACT – SUPPLIES (JAN 1994), is revised in its entirety to read as follows:

I-68
FAR 52.225-1  BUY AMERICAN ACT – BALANCE OF PAYMENTS PROGRAM - SUPPLIES (FEB 2000)

(a) Definitions.  As used in this clause—

"Component" means any item supplied to the Government as part of an end item or of another component. 

"Cost of components" means—

(1) For components purchased by the Contractor, the acquisition cost, including transportation costs to the place of incorporation into the end product (whether or not such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all costs associated with the manufacture of the component, including transportation costs as described in paragraph (1) of this definition, plus allocable overhead costs, but excluding profit.  Cost of components does not include any costs associated with the manufacture of the end product.

"Domestic end product" means—

(1) An unmanufactured end product mined or produced in the United States; or 

(2) An end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as those that the agency determines are not mined, produced, or manufactured in sufficient and reasonably available commercial quantities of a satisfactory quality are treated as domestic.  Scrap generated, collected, and prepared for processing in the United States is considered domestic. 

"End product" means supplies delivered under a line item of a Government contract.

"Foreign end product" means an end product other than a domestic end product.

"United States" means the 50 States and the District of Columbia, U.S. territories and possessions, Puerto Rico, the Northern Mariana Islands, and any other place subject to U.S. jurisdiction, but does not include leased bases.

(b) The Buy American Act (41 U.S.C. 10a - 10d) provides a preference for domestic end products for supplies acquired for use in the United States.  The Balance of Payments Program provides a preference for domestic end products for supplies acquired for use outside the United States.

(c) Offerors may obtain from the Contracting Officer a list of foreign articles that the Contracting Officer will treat as domestic for this contract.

(d)
The Contractor shall deliver only domestic end products except to the extent that it specified delivery of foreign end products in the provision of the solicitation entitled "Buy American Act--Balance of Payments Program Certificate."

i.
I-72, FAR 52.225-5, BUY AMERICAN ACT – CONSTRUCTION MATERIALS (JUN 1997), is revised in its entirety to read as follows:

I-72
FAR 52.225-9  BUY AMERICAN ACT –  BALANCE OF PAYMENTS PROGRAM - CONSTRUCTION MATERIALS (FEB 2000)

(a)
Definitions. As used in this clause—

"Component" means any article, material, or supply incorporated directly into construction materials.

"Construction material" means an article, material, or supply brought to the construction site by the Contractor or a subcontractor for incorporation into the building or work. The term also includes an item brought to the site preassembled from articles, materials, or supplies. However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems incorporated into a public building or work and that are produced as complete systems, are evaluated as a single and distinct construction material regardless of when or how the individual parts or components of those systems are delivered to the construction site. Materials purchased directly by the Government are supplies, not construction material.

"Cost of components" means—

(1)
For components purchased by the Contractor, the acquisition cost, including transportation costs to the place of incorporation into the end product (whether or not such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or

(2)
For components manufactured by the Contractor, all costs associated with the manufacture of the component, including transportation costs as described in paragraph (1) of this definition, plus allocable overhead costs, but excluding profit. Cost of components does not include any costs associated with the manufacture of the end product.

"Domestic construction material" means—

(1)
An unmanufactured construction material mined or produced in the United States; or

(2)
A construction material manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components. Components of foreign origin of the same class or kind for which nonavailability determinations have been made are treated as domestic.

"Foreign construction material" means a construction material other than a domestic construction material.

"United States" means the 50 States and the District of Columbia, U.S. territories and possessions, Puerto Rico, the Northern Mariana Islands, and any other place subject to U.S. jurisdiction, but does not include leased bases.

(b)
Domestic preference.

(1)
This clause implements the Buy American Act (41 U.S.C. 10a-10d) and the Balance of Payments Program by providing a preference for domestic construction material. The Contractor shall use only domestic construction material in performing this contract, except as provided in paragraphs (b)(2) and (b)(3) of this clause.

(2)
This requirement does not apply to the construction material or components listed by the Government as follows: None 

(3)
The Contracting Officer may add other foreign construction material to the list in paragraph (b)(2) of this clause if the Government determines that

(i)
The cost of domestic construction material would be unreasonable. The cost of a particular domestic construction material subject to the requirements of the Buy American Act is unreasonable when the cost of such material exceeds the cost of foreign material by more than 6 percent. For determination of unreasonable cost under the Balance of Payments Program, the Contracting Officer will use a factor of 50 percent;

(ii)
The application of the restriction of the Buy American Act or Balance of Payments Program to a particular construction material would be impracticable or inconsistent with the public interest; or

(iii)
The construction material is not mined, produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality.

(c)
Request for determination of inapplicability of the Buy American Act or Balance of Payments Program.

(1)
(i)
Any Contractor request to use foreign construction material in accordance with paragraph (b)(3) of this clause shall include adequate information for Government evaluation of the request, including—

(A)
A description of the foreign and domestic construction materials;

(B)
Unit of measure;

(C)
Quantity;

(D)
Price;

(E)
Time of delivery or availability;

(F)
Location of the construction project;

(G)
Name and address of the proposed supplier; and

(H)
A detailed justification of the reason for use of foreign construction materials cited in accordance with paragraph (b)(3) of this clause.

(ii)
A request based on unreasonable cost shall include a reasonable survey of the market and a completed price comparison table in the format in paragraph (d) of this clause.

(iii)
The price of construction material shall include all delivery costs to the construction site and any applicable duty (whether or not a duty-free certificate may be issued).

(iv)
Any Contractor request for a determination submitted after contract award shall explain why the Contractor could not reasonably foresee the need for such determination and could not have requested the determination before contract award. If the Contractor does not submit a satisfactory explanation, the Contracting Officer need not make a determination.

(2)
If the Government determines after contract award that an exception to the Buy American Act or Balance of Payments Program applies and the Contracting Officer and the Contractor negotiate adequate consideration, the Contracting Officer will modify the contract to allow use of the foreign construction material. However, when the basis for the exception is the unreasonable price of a domestic construction material, adequate consideration is not less than the differential established in paragraph (b)(3)(i) of this clause.

(3)
Unless the Government determines that an exception to the Buy American Act or Balance of Payments Program applies, use of foreign construction material is noncompliant with the Buy American Act or Balance of Payments Program.

(d)
Data.  To permit evaluation of requests under paragraph (c) of this clause based on unreasonable cost, the Contractor shall include the following information and any applicable supporting data based on the survey of suppliers:

Foreign and Domestic Construction Materials Price Comparison

Construction material description
Unit of measure
Quantity
Price (dollars) *

Item 1




  Foreign construction material




  Domestic construction material




Item 2




  Foreign construction material




  Domestic construction material




[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral, attach summary.]

[Include other applicable supporting information.]

[*Include all delivery costs to the construction site and any applicable duty (whether or not a duty-free entry certificate is issued).
j.
I-74, DEAR 970.5204-9, ACCOUNTS, RECORDS, AND INSPECTION (JUNE 1996) (See Clause H-42), is revised in its entirety to read as follows:

I-74
DEAR 970.5204-9 ACCOUNTS, RECORDS, AND INSPECTION (MAY 2000) (See Clause H-42)

(a) Accounts.  The contractor shall maintain a separate and distinct set of accounts, records, documents, and other evidence showing and supporting:  all allowable costs incurred; collections accruing to the contractor in connection with the work under this contract, other applicable credits, and fee accruals under this contract; and the receipt, use, and disposition of all Government property coming into the possession of the contractor under this contract.  The system of accounts employed by the contractor shall be satisfactory to DOE and in accordance with generally accepted accounting principles consistently applied.

(b) Inspection and audit of accounts and records.  All books of account and records relating to this contract shall be subject to inspection and audit by DOE or its designees in accordance with the provisions of Clause I.126, “Access to and Ownership of Records,” at all reasonable times, before and during the period of retention provided for in paragraph (d) of this clause, and the contractor shall afford DOE facilities for such inspection and audit.

(c) Audit of subcontractors’ records.  The contractor also agrees, with respect to any subcontracts (including fixed-price or unit-price subcontracts or purchase orders) where, under the terms of the subcontract, costs incurred are a factor in determining the amount payable to the subcontractor of any tier, to either conduct an audit of the subcontractor’s costs or arrange for such an audit to be performed by the cognizant government audit agency through the contracting officer.

(d) Disposition of records.  Except as agreed upon by the Government and the contractor, all financial and cost reports, books of account and supporting documents, system files, data bases, and other data evidencing costs allowable, collections accruing to the contractor in connection with the work under this contract, other applicable credits, and fee accruals under this contract, shall be the property of the Government, and shall be delivered to the Government or otherwise disposed of by the contractor either as the contracting officer may from time to time direct during the progress of the work or, in any event, as the contracting officer shall direct upon completion or termination of this contract and final audit of accounts hereunder.  Except as otherwise provided in this contract, including provisions of Clause I.126, "Access to and Ownership of Records," all other records in the possession of the contractor relating to this contract shall be preserved by the contractor for a period of three years after final payment under this contract or otherwise disposed of in such manner as may be agreed upon by the Government and the contractor.

(e) Reports.  The contractor shall furnish such progress reports and schedules, financial and cost reports, and other reports concerning the work under this contract as the contracting officer may from time to time require.

(f) Inspections.  The DOE shall have the right to inspect the work and activities of the contractor under this contract at such time in such manner as it shall deem appropriate.

(g) Subcontracts.  The contractor further agrees to require the inclusion of provisions similar to those in paragraphs (a) through (g) and paragraph (i) of this clause in all subcontracts (including fixed-price or unit-price subcontracts or purchase orders) of any tier entered into hereunder where, under the terms of the subcontract, costs incurred are a factor in determining the amount payable to the subcontractor.

(h)
Internal audit.  The contractor agrees to conduct an internal audit and examination satisfactory to DOE of the records, operations, expenses, and the transactions with respect to costs claimed to be allowable under this contract annually and at such other times as may be mutually agreed upon.  The results of such audit, including the working papers, shall be submitted or made available to the contracting officer.

(i)
Comptroller General.

(1)
The Comptroller General of the United States, or an authorized representative, shall have access to and the right to examine any of the contractor's directly pertinent records involving transactions related to this contract or a subcontract hereunder.

(2)
This paragraph may not be construed to require the contractor or subcontractor to create or maintain any record that the contractor or subcontractor does not maintain in the ordinary course of business or pursuant to a provision of law.

(3)
Nothing in this contract shall be deemed to preclude an audit by the General Accounting Office of any transaction under this contract.

k.
I-78, DEAR 970.5204-13, ALLOWABLE COSTS AND FIXED-FEE (MANAGEMENT AND OPERATING CONTRACTS) (MAR 1998) (See Clause H-44), is revised in its entirety to read as follows:

I-78
DEAR 970.5204-13  ALLOWABLE COSTS AND FIXED-FEE (MANAGEMENT AND OPERATING CONTRACTS (MAY 2000) (See clause H-44)

(a)
Compensation for Contractor's Services.  Payment for the allowable costs as hereinafter defined, and of the fixed‑fee, if any, as hereinafter provided, shall constitute full and complete compensation for the performance of the work under this contract.

(b)
Fixed‑Fee.  The fixed‑fee payable to the Contractor for the performance of the work under this Contract is set forth in Part I, Section B, of the Schedule.   There shall be no adjustment in the amount of the Contractor's fixed‑fee by reason of differences between any estimate of cost for performance of the work under this Contract and the actual cost of performance of that work.

(c)
Allowable costs.  The allowable cost of performing the work under this Contract shall be the costs and expenses that are actually incurred by the contractor in the performance of the Contract work in accordance with its terms, that are necessary or incident thereto, and that are determined to be allowable as set forth in this paragraph.  The determination of allowability of cost shall be based on:

(1)
Allowability and reasonableness in accordance with FAR 31.201‑2(d) and 31.201‑3;

(2)
Standards promulgated by the Cost Accounting Standards Board, if applicable; otherwise, generally accepted accounting principles and practices appropriate to the particular circumstances; and

(3)
Recognition of all exclusions and limitations set forth in this clause or elsewhere in this Contract as to types or amounts of items of cost.  Allowable costs shall not include the cost of any item described as unallowable in paragraph (e) of this clause except as indicated therein. Failure to mention an item of cost specifically in paragraphs (d) or (e) of this clause shall not imply either that it is allowable or that it is unallowable.
(d)
Items of Allowable Cost.  Subject to the other provisions of this clause, the following items of cost of work done under this Contract shall be allowable to the extent indicated:

(1)
Bonds and insurance, including self‑insurance, as provided in the clause entitled “Insurance‑‑Litigation and Claims.”
(2)
Communication costs, including telephone services, local and long‑distance calls, telegrams, cablegrams, postage, and similar items.

(3)
Consulting services (including legal and accounting), and related expenses, as approved by the Contracting Officer, except as made unallowable by paragraphs (e)(16) and (e)(25).

(4)
Reasonable litigation and other legal expenses, including counsel fees, if incurred in accordance with the clause of the Contract entitled, “Insurance‑‑Litigation and Claims,” and the DOE approved Contractor litigation management procedures (including cost guidelines) as such procedures may be revised from time to time, and if not otherwise made unallowable in this Contract.
(5)
Losses and expenses  (including settlements made with the consent of the Contracting Officer) sustained by the Contractor in the performance of this Contract and certified in writing by the Contracting Officer to be reasonable, except the losses expressly made unallowable under other provisions of this Contract.

(6)
Materials, supplies and equipment, including freight transportation, material handling, inspection, storage, salvage, and other usual expenses incident to the procurement, use and disposition thereof, subject to approvals required under other provisions of this Contract.

(7)
Patents, purchased design, and royalty payments to the extent expressly provided for under other provisions in this Contract or as approved by the Contracting Officer, and preparation of invention disclosures, reports and related documents, and searching the art to the extent necessary to make such invention disclosures in accordance with any “Patent Rights” clause of this Contract.

(8)
Personnel costs and related expenses incurred in accordance with the personnel appendix which is hereby incorporated by reference and made a part of this contract.  It is specifically understood and agreed that personnel appendix sets forth in detail personnel costs and related expenses to be allowable under this Contract and is intended to document those personnel policies, practices, and plans which have been found acceptable by the Contracting Officer.  It is further understood and agreed that the Contractor will advise DOE of any proposed changes in any matters covered by said polices, practices or plans which relate to this item of cost, and that the personnel appendix may be modified from time to time in writing by mutual agreement of the Contractor and DOE without execution of an amendment to this Contract for the purpose of effectuating agreed upon by the parties.  Such modifications shall be evidenced by execution of written numbered approval letters from the Contracting Officer or his representative.  Types of personnel costs and related expenses to be incorporated into the personnel appendix, or amendments thereto, are as follows:

(i)
Salaries and wages; bonuses and incentive compensation; overtime, shift differential, holiday, and other premium pay for time worked; nonwork time, including vacations, holidays, sick, funeral, military, jury, witness, and voting leave; salaries and wages to employees in their capacity as union stewards and committeemen for time spent in handling grievances, or serving on labor management (contractor) committees, provided, however, that the Contracting Officer’s approval is required in each instance of total compensation to an individual employee at an annual rate of $225,000 (see 970.3102-2) or more, when it is proposed that a total of 50 percent or more of such compensation be reimbursed under DOE cost-type contracts.   Total compensation, as used here, includes only the employee’s base salary, bonus, and incentive compensation payments;
(ii)
Legally required contributions to old‑age and survivors' insurance, unemployment compensation plans, and worker's compensation plans, (whether or not covered by insurance); voluntary or agreed‑upon plans providing benefits for retirement, separation, life insurance, hospitalization, medical‑surgical and unemployment (whether or not such plans are covered by insurance);

(iii)
Travel (except foreign travel, which requires specific approval by the Contracting Officer on a case​-by‑case basis); incidental subsistence and other allowances of Contractor employees, in connection with performance of work under this Contract (including new employees reporting for work and transfer of employees, the transfer of their household goods and effects and the travel and subsistence of their dependents);

(iv)
Employee relations, welfare, morale, etc.; programs including incentive or suggestion awards; employee counseling services, health or first‑aid clinics; house or employee publications; and wellness/fitness centers; 

(v)
Personnel training (except special education and training courses and research assignments calling for attendance at educational institutions which require specific approval by the Contracting Officer on a case-by-case basis); including apprenticeship training programs designed to improve efficiency and productivity of Contract operations, to develop needed skills, and to develop scientific and technical personal in specialized fields required in the Contract work;

(vi)
Recruitment of personnel (including help‑wanted advertisement), including services of employment agencies at rates not in excess of standard commercial rates, employment office, travel of prospective employees at the request of the Contractor for employment interviews; and

(vii)
Net cost of operating plant‑site cafeteria, dining rooms, and canteens attributable to the performance of the Contract.

(viii)
Compensation of a senior executive, provided that such compensation does not exceed the benchmark compensation amount determined applicable for the contractor fiscal year by the Administrator, Office of Procurement Policy.  Costs of executive compensation shall be determined pursuant to Federal Acquisition Regulation 31.205-6(p).

(9)
Repairs, maintenance, inspection, replacement, and disposal of Government‑owned property and the restoration or clean‑up of site  and facilities to the extent approved by the Contracting Officer and as allowable under paragraph (f) of the clause of this Contract entitled “Property.”
(10)
Subcontracts and purchase orders, including procurements from Contractor‑controlled sources, subject to approvals required by other provisions of this Contract.

(11)
Subscriptions to trade, business, technical, and professional periodicals, as approved by the Contracting Officer.

(12)
Taxes, fees, and charges levied by public agencies which the contractor is required by law to pay, except those which are expressly made unallowable under other provisions of this Contract.
(13)
Utility services, including electricity, gas, water and sewerage.

(14)
Indemnification of the Pension Benefit Guaranty Corporation, pursuant to the Employee Retirement Income Security Act of 1974, in accordance with Federal Acquisition Regulation (FAR) 31.205‑6(j)(3)(iv).

(15)
Establishment and maintenance of financial institution  accounts in connection with the work hereunder, including, but not limited to, service charges, the cost of disbursing cash, necessary guards, cashiers, and pay-masters.  If payments to employees are made by check, facilities and arrangements for cashing checks may be provided without expense to the employees, subject to the approval of the Contracting Officer.

(e)
Items of Unallowable Costs.  The following items of costs are unallowable under this Contract to the extent indicated:

(1)
Advertising and public relations costs designed to promote the Contractor or its products, including the costs of promotional items and memorabilia such as models, gifts and souvenirs, and the cost of memberships in civic or community organizations, except those advertising and public relations costs (i) specifically required by the contract, (ii) approved in advance by the Contracting Officer as clearly in furtherance of work performed under the contract, (iii) that arise from requirements of the Contract and that are exclusively for recruiting personnel, acquiring scarce items for Contract performance, disposing of scrap or surplus materials, or the transfer of Federally‑owned or originated technology to State and local governments and to the private sector, acquisition of contract-required supplies and services, or (iv) where the primary purpose of the activity is to facilitate Contract performance in support of the DOE mission.

(2)
Bad debts (including expenses of collection) and provisions for bad debts arising out of other business of the Contractor.

(3)
Proposal expenses and costs of proposals.

(4)
Bonuses and similar compensation under any other name, which (i) are not pursuant to an agreement between the Contractor and employee prior to the rendering of the services or an established plan consistently followed by the Contract or (ii) are in excess of those costs which are allowable by the Internal Revenue Code and regulations thereunder, or (iii) provide total compensation to an employee in excess of reasonable compensation for the services rendered.

(5)
Central and branch office expenses of the Contractor, except as specifically set forth in the Contract.

(6)
Commissions, bonuses, and fees (under whatever name) in connection with obtaining or negotiating for a Government Contract or a modification thereto, except when paid to bona fide employees or bona fide established selling organizations maintained by the Contractor for the purpose of obtaining Government business.

(7)
Contingency reserves, provisions for.

(8)
Contributions and donations, including cash, Contractor‑owned property and services, regardless of the recipient.

(9)
Depreciation in excess of that calculated by application of methods approved for use by the Internal Revenue Code of l954, as amended, including the straight‑line declining balance (using a rate not exceeding twice the rate which would have been used had the depreciation been computed under the straight‑line method), or sum‑of‑the‑years‑digits method, on the basis of expected useful life, to the cost of acquisition of the related fixed assets less estimated salvage or residual value at the end of the expected useful life.

(10)
Dividend provisions or payments and, in the case of sole pro​prietors and partners, distributions of profit.

(11)
Entertainment, including costs of amusement, diversion, social activities; and directly associated costs such as tickets to shows or sports events, meals, lodging, rentals, transportation, and gratuities; costs of membership in any social, dining or country club or organization 

(12)
Fines and penalties, except, with respect to civil fines and penalties only, if the contractor demonstrates to the Contracting Officer that‑‑

(i)
Such a civil fine or penalty was incurred as a result of compliance with specific terms and conditions of the Contract or written instructions from the Contracting Officer; or

(ii)
Such a civil fine or penalty was imposed without regard to fault and could not have been avoided by the exercise of due care.
(13)
Government‑furnished property, except to the extent that cash payment therefor is required pursuant to procedures of DOE applicable to transfers of such property to the Contractor from others.

(14)
Insurance (including any provision of a self‑insurance reserve) on any person where the Contractor under the insurance policy is the beneficiary, directly or indirectly, and insurance against loss of or damage to Government Property as defined in the  Contract clause entitled "Property."

(15)
Interest, however represented (except (i) Interest incurred in compliance with the Contract clause entitled "State and Local Taxes" or, (ii) imputed interest costs relating to leases classified and accounted for as capital leases under Generally Accepted Accounting Principles (GAAP), provided that the decision to enter into a capital leasing arrangement has been specifically authorized and approved by the DOE in accordance with applicable procedures and such interest costs are recorded in an appropriately specified DOE account established for such purposes), bond discounts and expenses, and costs of financing and refinancing operations.

(16)
Legal, accounting, and consulting services and related costs incurred in connection with the preparation and issuance of stock rights, organization or reorganization, prosecution or defense of antitrust suits, prosecution of claims against the United States, contesting actions or proposed actions of the United States, and prosecution or defense of patent infringement litigation (except where incurred pursuant to the Contractor's performance of the Government‑funded technology transfer mission, and in accordance with the Litigation and Claims Clause.

(17)
Losses or expenses:

(i)
On, or arising from the sale, exchange, or abandonment of capital assets, including investments;

(ii)
On other contracts, including the contractor's contributed portion under cost‑sharing contracts;

(iii)
In connection with price reductions to and discount purchases by employees and others from any source;

(iv)
That are compensated for by insurance or otherwise or which would have been compensated for by insurance required by law or by  written direction of the Contracting Officer but which the contractor failed to procure or maintain through its own fault or negligence;

(v)
That result from willful misconduct or lack of good faith on the part of any of the contractor's managerial personnel (as that term is defined in the clause of this Contract entitled “Property”);

(vi)
That represent liabilities to third persons that are not allowable under the clause of this Contract entitled “Insurance ‑‑ Litigation and Claims”; or

(vii)
That represent liabilities to third persons for which the contractor has expressly accepted responsibility under other terms of this Contract.
(18)
Membership in trade, business, and professional organizations, except as approved by the Contracting Officer.

(19)
Precontract costs, except as expressly made allowable under other provisions in this Contract.

(20)
Research and development costs, unless specifically provided for elsewhere in this Contract.

(21)
Selling cost, except to the extent they are determined to be reasonable and to be allocable to the Contract.  Allocability of selling costs to the Contract will be determined in the light of reasonable benefit to the agency program arising from such activities as technical, consulting, demonstration, and other services performed for such purposes as applying or adapting the Contractor's product for agency use.

(22)
Storage of records pertaining to this Contract after completion of operations under this contract, irrespective of contractual or statutory requirement for the preservation of records.

(23)
Taxes, fees, and charges in connection with financing, refinancing, or refunding operations, including the listing of securities on exchanges, taxes which are paid contrary to the clause entitled "State and Local Taxes," federal taxes on net income and excess profits, special assessments on land which represent capital improvement and taxes on accumulated funding deficiencies of, or prohibited transactions involving, employee deferred compensation plans pursuant to Section 4971 or Section 4975 of the Internal Revenue Code of l954, as amended, respectively.

(24)
Travel expenses of the officers, proprietors, executives, administrative heads, and other employees of the Contractor's central office or branch office organizations concerned with the general management, supervision, and conduct of the Contractor's business as a whole, except to the extent that particular travel is in connection with the Contract and approved by the Contracting Officer.

(25)
Salary or other compensation (and expenses related thereto) of any individual employed under this Contract as a consultant or in another comparable employment capacity who is an employee of another organization and concurrently performing work on a full-time annual basis for that organization under a cost‑type contract with DOE, except to the extent that cash payment therefor is required pursuant to the provisions of this Contract or procedures of DOE applicable to the borrowing of such an individual from another cost‑type contractor.

(26)
Travel by commercial aircraft or travel by other than common carrier that is not necessary for the performance of this Contract or the cost of which exceeds the lesser of the lowest available commercial discount airfare, Government contract airfare, or customary standard (coach or equivalent) commercial airfare.  Airfare costs in excess of the lowest such airfare are unallowable, except when such accommodations:  require circuitous routing; require travel during unreasonable hours; excessively prolonged travel; result in increased cost that would offset transportation savings; would offer accommodations not reasonably adequate for the physical or medical needs of the traveler; or are not reasonably available to meet necessary mission requirements.  Individual Contractor determinations of nonavailability of discount airfare or Government contract airfare will not be contested by DOE when the Contractor can reasonably demonstrate such nonavailability or, on an overall basis, that established policies and procedures result in the routine use of the lowest available airfare.  However, in order for air travel costs in excess of customary standard airfare to be allowable, the Contractor must justify and document the applicable condition(s) set forth above.

(27)
Special construction industry "funds" financed by employer contributions for such purposes as methods and materials research, public and industry relations, market development, and disaster relief, except as specifically provided elsewhere in this Contract.

(28)
Late premium payment charges related to employee deferred compensation plan insurance.

(29)
Facilities capital cost of money (CAS‑414 and CAS‑417).

(30)
Contractor costs incurred to influence either directly or indirectly - (i) Legislative action on any matter pending before Congress, a State legislature, or a legislative body of a political subdivision of a State; or (ii) Federal, State, or executive body of a political subdivision of a State action on regulatory and Contract matters as described in the clause of this Contract entitled “Political Activity Cost Prohibition,” incorporated elsewhere in this Contract. 

(31)
Commercial automobile rental expenses unless approved by the Contracting Officer.

(32)
Costs incurred in connection with any criminal, civil or administrative proceeding commenced by the Federal Government or a State, local or foreign government, as provided in the clause entitled "Cost Prohibitions Related to Legal and Other Proceedings" incorporated elsewhere in this Contract.

(33)
Costs of alcoholic beverages.

(34)
Contractor employee travel costs incurred for lodging, meals, and incidental expenses which exceed on a daily basis the applicable maximum per diem rates provided for in effect for Federal Civilian Employees at the time of travel.  When the applicable maximum per diem rate is inadequate due to special or unusual situations, the Contractor may pay employees for actual expenses in excess of such per diem rate limitation.  To be allowable, however, such payments must be properly authorized by an officer or appropriate official of the Contractor and shall not exceed the higher amounts that may be authorized for Federal Civilian employees in a similar situation.

(35)
Notwithstanding any other provision of this Contract, the costs of bonds and insurance are unallowable to the extent they are incurred to protect and indemnify the contractor and/or subcontractor against otherwise unallowable costs, unless such insurance or bond is required by law, the express terms of this contract, or is authorized in writing by the Contracting Officer.  The cost of commercial insurance to protect the contractor against the costs of correcting its own defects in materials or workmanship is an unallowable cost.

(36)
Costs of gifts; however, gifts do not include awards for performance or awards made in recognition of employee achievements pursuant to an established contractor plan or policy.

(37)
The costs of recreation, registration fees of employees participating in competitive fitness promotions, team activities, and sporting events except for the costs of employees’ participation in company sponsored intramural sports teams or employee organizations designed to improve company loyalty, team work, or physical fitness.
l.
I-79, DEAR 970.5204-15, OBLIGATION OF FUNDS (APR 1994), is revised in its entirety to read as follows:

I-79
DEAR 970.5204-15  OBLIGATION OF FUNDS (MAY 2000)

(a)
Obligation of Funds.  The amount presently obligated by the Government with respect to this contract is _TBD_.   Such amount may be increased unilaterally by DOE by written notice to the contractor and may be increased or decreased by written agreement of the parties (whether or not by formal modification of this contract).  Estimated collections from others for work and services to be performed under this contract are not included in the amount presently obligated.  Such collections, to the extent actually received by the contractor, shall be processed and accounted for in accordance with applicable requirements imposed by the contracting officer pursuant to the Laws, Regulations, and DOE Directives clause of this contract.  Nothing in this paragraph is to be construed as authorizing the contractor to exceed limitations stated in financial plans established by DOE and furnished to the contractor from time to time under this contract.
(b)
Limitation on Payment by the Government.  Except as otherwise provided in this Contract and except for costs which may be incurred by the Contractor pursuant to the clause entitled "Termination," or costs of claims allowable under the Contract occurring after completion or termination and not released by the Contractor at the time of financial settlement of the Contract in accordance with the clause entitled "Payments and Advances," payment by the Government under this Contract on account of allowable costs shall not, in the aggregate, exceed the amount obligated with respect to this contract, less the Contractor's fee.  Unless expressly negated in this contract, payment on account of those costs excepted in the preceding sentence which are in excess of the amount obligated with respect to this Contract shall be subject to the availability of: 

(1) collections accruing to the contractor in connection with the work under this contract and processed and accounted for in accordance with applicable requirements imposed by the contracting officer pursuant to the Laws, Regulations, and DOE Directives clause of this contract, and
(2) other funds which DOE may legally use for such purpose, provided DOE will use its best efforts to obtain the appropriation of funds for this purpose if not otherwise available.

(c)
Notices--Contractor Excused from Further Performance.  The contractor shall notify DOE in writing whenever the unexpended balance of available funds (including collections available under paragraph (a) of this clause), plus the contractor's best estimate of collections to be received and available during the 90 day period hereinafter specified, is in the contractor's best judgment sufficient to continue contract operations at the programmed rate for only 90 days and to cover the contractor's unpaid fee, and outstanding encumbrances and liabilities on account of costs allowable under the contract at the end of such period.  Whenever the unexpended balance of available funds (including collections available under paragraph (a) of this clause), less the amount of the contractor's fee then earned but not paid, is in the contractor's best judgment sufficient only to liquidate outstanding encumbrances and liabilities on account of costs allowable under this contract, the contractor shall immediately notify DOE and shall make no further encumbrances or expenditures (except to liquidate existing encumbrances and liabilities), and, unless the parties otherwise agree, the contractor shall be excused from further performance (except such performance as may become necessary in connection with termination by the Government) and the performance of all work hereunder will be deemed to have been terminated for the convenience of the Government in accordance with the provisions of the clause entitled "Termination."
(d)
Financial Plans; Cost and Encumbrance Limitations.  In addition to the limitations provided for elsewhere in this Contract, DOE may, through financial plans, such as Approved Funding Programs, or other directives issued to the Contractor, establish controls on the costs to be incurred and encumbrances to be made in the performance of the Contract work.  Such plans and instructions may be amended or supplemented from time to time by DOE.  The Contractor hereby agrees

(1) to comply with the specific limitations (ceilings) on costs and commitments set forth in such plans and directives, 

(2) to comply with other requirements of such plans and directives, and 

(3) to  notify DOE promptly, in writing, whenever it has reason to believe that any limitation on costs and encumbrances will be exceeded or substantially underrun.

(e)
Government's Right to Terminate not Affected.  The giving of any notice under this clause shall not be construed to waive or impair any right of the Government to terminate the Contract under the provisions of the clause  entitled "Termination."

m.
I-80, DEAR 970.5204-16, PAYMENTS AND ADVANCES (JUNE 1997) (DOE Acquisition Letter AL 93-2), is revised in its entirety to read as follows:

I-80
DEAR 970.5204-16  PAYMENTS AND ADVANCES (MAY 2000)

(a)
Installments of Fixed‑Fee.  The fixed-fee payable under this contract shall become due and payable in periodic installments in accordance with a schedule determined by the Contracting Officer.  Fixed-fee payments shall be made by direct payment or withdrawn from funds advanced or available under this contract, as determined by the Contracting Officer.  The Contracting Officer may offset against any such fee payment the amounts owed to the Government by the contractor, including any amounts owed for disallowed costs under this contract.  No fixed-fee payment may be withdrawn against the payments cleared financing arrangement without prior written approval of the Contracting Officer.

(b)
Payments on Account of Allowable Costs.  The Contracting Officer and Contractor shall agree as to the extent to which payment for allowable costs or payments for other items specifically approved in writing by the Contracting Officer shall be made from advances of Government funds.  When pension contributions are paid by the Contractor to the retirement fund less frequently than quarterly, accrued costs therefor shall be excluded from costs for payment purposes until such costs are paid.  If pension contributions are paid on a quarterly or more frequent basis, accrual therefor may be included in costs for payment purposes, provided that they are paid to the fund within 30 days after the close of the period covered.  If payments are not made to the fund within such 30‑day period, pension contribution costs shall be excluded from cost for payment purposes until payment has been made.

(c)
Special Financial Institution Account Use.  All advances of Government funds shall be withdrawn pursuant to a payments cleared financing arrangement prescribed by DOE in favor of the financial institution or, at the option of the Government, shall be made by direct payment or other payment mechanism to the contractor, and shall be deposited only in the special financial institution account referred to in the Special Financial Institution Account Agreement, which is incorporated into this contract as Appendix C.   No part of the funds in the special financial institution account shall be commingled with any funds of the contractor or used for a purpose other than that of making payments for costs allowable and, if applicable, fees earned under this contract or payments for other items specifically approved in writing by the contracting officer.  If the contracting officer determines that the balance of such special financial institution account exceeds the contractor's current needs, the contractor shall promptly make such disposition of the excess as the contracting officer may direct.

(d)
Title to Funds Advanced.  Title to the unexpended balance of any funds advanced and of any special financial institution account established pursuant to this clause shall remain in the Government and be superior to any claim or lien of the financial institution of deposit or others.  It is understood that an advance to the contractor hereunder is not a loan to the contractor, and will not require the payment of interest by the contractor, and that the contractor acquires no right, title or interest in or to such advance other than the right to make expenditures therefrom, as provided in this clause.
(e)
Review and Approval of Costs Incurred.  The contractor shall prepare and submit annually as of September 30, a “Statement of Costs Incurred and Claimed” (Cost Statement) for the total of net expenditures accrued (i.e., net costs incurred) for the period covered by the Cost Statement.  The contractor shall certify the Cost Statement subject to the penalty provisions for unallowable costs as stated in sections 306(b) and (i) of the Federal Property and Administrative Services Act of 1949 (41 U.S.C. 256), as amended.  DOE, after audit and appropriate adjustment, will approve such Cost Statement.  This approval by DOE will constitute an acknowledgment by DOE that the net costs incurred are allowable under the contract and that they have been recorded in the accounts maintained by the contractor in accordance with DOE accounting policies, but will not relieve the contractor of responsibility for DOE's assets in its care, for appropriate subsequent adjustments, or for errors later becoming known to DOE.
(f)
Financial Settlement.  The Government shall promptly pay to the contractor the unpaid balance of allowable costs and fee upon termination of the work, expiration of the term of the contract, or completion of the work and its acceptance by the Government after:

(1) Compliance by the contractor with DOE's patent clearance requirements, and

(2) The furnishing by the contractor of:

(i)
An assignment of the contractor's rights to any refunds, rebates, allowances, accounts receivable, collections accruing to the contractor in connection with the work under this contract, or other credits applicable to allowable costs under the contract;

(ii)
A closing financial statement;

(iii)
The accounting for Government-owned property required by the clause entitled “Property”; and

(iv)
A release discharging the Government, its officers, agents, and employees from all liabilities, obligations, and claims arising out of or under this contract subject only to the following exceptions:

(A)
Specified claims in stated amounts or in estimated amounts where the amounts are not susceptible to exact statement by the contractor;

(B) Claims, together with reasonable expenses incidental thereto, based upon liabilities of the contractor to third parties arising out of the performance of this contract; provided that such claims are not known to the contractor on the date of the execution of the release; and provided further that the contractor gives notice of such claims in writing to the contracting officer promptly, but not more than one (1) year after the contractor’s right of action first accrues.  In addition, the contractor shall provide prompt notice to the contracting officer of all potential claims under this clause, whether in litigation or not (see also Contract Clause I.94, DEAR 970.5204-31, "Insurance--Litigation and Claims");

(C) Claims for reimbursement of costs (other than expenses of the contractor by reason of any indemnification of the Government against patent liability), including reasonable expenses incidental thereto, incurred by the contractor under the provisions of this contract relating to patents; and 

(D)
Claims recognizable under the clause entitled, Nuclear Hazards Indemnity Agreement.

(3) In arriving at the amount due the contractor under this clause, there shall be deducted,

(i)
any claim which the Government may have against the contractor in connection with this contract, and

(ii)
deductions due under the terms of this contract, and not otherwise recovered by or credited to the Government.  The unliquidated balance of the special financial institution account may be applied to the amount due and any balance shall be returned to the Government forthwith.

(g)
Claims.  Claims for credit against funds advanced for payment shall be accompanied by such supporting documents and justifications as the Contracting Officer shall prescribe.

(h)
Discounts.  The Contractor shall take and afford the Government the advantage of all known and available cash and trade discounts, rebates, allowances, credits, salvage, and commissions unless the Contracting Officer finds that action is not in the best interest of the Government.

(i)
Collections.  All collections accruing to the contractor in connection with the work under this contract, except for the contractor's fee and royalties or other income accruing to the contractor from technology transfer activities in accordance with this contract, shall be Government property and shall be processed and accounted for in accordance with applicable requirements imposed by the contracting officer pursuant to the Laws, Regulations, and DOE Directives clause of this contract and, to the extent consistent with those requirements, shall be deposited in the special financial institution account or otherwise made available for payment of allowable costs under this contract, unless otherwise directed by the Contracting Officer.
(j)
Direct Payment of Charges.  The Government reserves the right, upon ten days written notice from the Contracting Officer to the Contractor, to pay directly to the persons concerned, all amounts due which otherwise would be allowable under this contract.  Any payment so made shall discharge the Government of all liability to the Contractor therefor.

n.
I-83, DEAR 970.5204-20, MANAGEMENT CONTROLS (AUG 1993), is revised in its entirety to read as follows:

I-83
DEAR 970.5204-20  MANAGEMENT CONTROLS (MAY 2000)

(a)
The contractor shall be responsible for maintaining, as an integral part of its organization, effective systems of management controls for both administrative and programmatic functions.  Management controls comprise the plan of organization, methods, and procedures adopted by management to reasonably ensure that:  the mission and functions assigned to the contractor are properly executed; efficient and effective operations are promoted; resources are safeguarded against waste, loss, mismanagement, unauthorized use, or misappropriation; all encumbrances and costs that are incurred under the contract and fees that are earned are in compliance with applicable clauses and other current terms, conditions, and intended purposes; all collections accruing to the contractor in connection with the work under this contract, expenditures, and all other transactions and assets are properly recorded, managed, and reported; and financial, statistical, and other reports necessary to maintain accountability and managerial control are accurate, reliable, and timely.  The systems of controls employed by the contractor shall be documented and satisfactory to DOE.  Such systems shall be an integral part of the contractor's management functions, including defining specific roles and responsibilities for each level of management, and holding employees accountable for the adequacy of the management systems and controls in their areas of assigned responsibility.  The contractor shall, as part of the internal audit program required elsewhere in this contract, periodically review the management systems and controls employed in programs and administrative areas to ensure that they are adequate to provide reasonable assurance that the objectives of the systems are being accomplished and that these systems and controls are working effectively.
(b)
The contractor shall be responsible for maintaining, as a part of its operational responsibilities, a baseline quality assurance program that implements documented performance, quality standards, and con​trol and assessment techniques.

o.
I-113, FAR 52.204-4, PRINTING/COPYING DOUBLE-SIDED ON RECYCLED PAPER (JUN 1996), is revised in its entirety to read as follows:

I-113
FAR 52.204-4  PRINTED OR COPIED DOUBLE-SIDED ON RECYCLED PAPER (AUG 2000)

(a)
Definitions.  As used in this clause-

"Postconsumer material" means a material or finished product that has served its intended use and has been discarded for disposal or recovery, having completed its life as a consumer item.  Postconsumer material is a part of the broader category of "recovered material."  For paper and paper products, postconsumer material means "postconsumer fiber" defined by the U.S. Environmental Protection Agency (EPA) as-

(1)
Paper, paperboard, and fibrous materials from retail stores, office buildings, homes, and so forth, after they have passed through their end-usage as a consumer item, including: used corrugated boxes; old newspapers; old magazines; mixed waste paper; tabulating cards; and used cordage; or

(2)
All paper, paperboard, and fibrous materials that enter and are collected from municipal solid waste; but not

(3)
Fiber derived from printers' over-runs, converters' scrap, and over-issue publications.

"Printed or copied double-sided" means printing or reproducing a document so that information is on both sides of a sheet of paper.

"Recovered material," for paper and paper products, is defined by EPA in its Comprehensive Procurement Guideline as "recovered fiber" and means the following materials:

(1)
Postconsumer fiber; and

(2)
Manufacturing wastes such as-

(i)
Dry paper and paperboard waste generated after completion of the papermaking process (that is, those manufacturing operations up to and including the cutting and trimming of the paper machine reel into smaller rolls or rough sheets) including: envelope cuttings, bindery trimmings, and other paper and paperboard waste resulting from printing, cutting forming, and other converting operations; bag, box, and carton manufacturing wastes; and butt rolls, mill wrappers, and rejected unused stock; and

(ii)
Repulped finished paper and paperboard from obsolete inventories of paper and paperboard manufacturers, merchants, wholesalers, dealers, printers, converters, or others.

(b)
In accordance with Section 101 of Executive Order 13101 of September 14, 1998, Greening the Government through Waste Prevention, Recycling, and Federal Acquisition, the Contractor is encouraged to submit paper documents, such as offers, letters, or reports, that are printed or copied double-sided on recycled paper that meet minimum content standards specified in Section 505 of Executive Order 13101, when not using electronic commerce methods to submit information or data to the Government.

(c)
If the Contractor cannot purchase high-speed copier paper, offset paper, forms bond, computer printout paper, carbonless paper, file folders, white wove envelopes, writing and office paper, book paper, cotton fiber paper, and cover stock meeting the 30 percent postconsumer material standard for use in submitting paper documents to the Government, it should use paper containing no less than 20 percent postconsumer material.  This lesser standard should be used only when paper meeting the 30 percent postconsumer material standard is not obtainable at a reasonable price or does not meet reasonable performance standards.

p.
I-114, FAR 52.223-10, WASTE REDUCTION PROGRAM (OCT 1997), is revised in its entirety to read as follows:

I-114
FAR 52.223-10  WASTE REDUCTION PROGRAM (AUG 2000)

(a)
Definition.  As used in this clause-

"Recycling" means the series of activities, including collection, separation, and processing, by which products or other materials are recovered from the solid waste stream for use in the form of raw materials in the manufacture of products other than fuel for producing heat or power by combustion.

"Waste prevention" means any change in the design, manufacturing, purchase, or use of materials or products (including packaging) to reduce their amount or toxicity before they are discarded. Waste prevention also refers to the reuse of products or materials.

"Waste reduction," means preventing or decreasing the amount of waste being generated through waste prevention, recycling, or purchasing recycled and environmentally preferable products.

(b) Consistent with the requirements of Section 701 of Executive Order 13101, the Contractor shall establish a program to promote cost-effective waste reduction in all operations and facilities covered by this contract.  The Contractor's programs shall comply with applicable Federal, State, and local requirements, specifically including Section 6002 of the Resource Conservation and Recovery Act (42 U.S.C. 6962, et seq.) and implementing regulations (40 CFR part 247).

6.
The following new Section I clauses are hereby added:

a.
I-134
FAR 52.225-8  DUTY FREE ENTRY (FEB 2000)

(a)
Definition.  "Customs territory of the United States" means the States, the District of Columbia, and Puerto Rico.

(b)
Except as otherwise approved by the Contracting Officer, the Contractor shall not include in the contract price any amount for duties on supplies specifically identified in the Schedule to be accorded duty‑free entry.

(c)
Except as provided in paragraph (d) of this clause or elsewhere in this contract, the following procedures apply to supplies not identified in the Schedule to be accorded duty‑free entry:

(1)
The Contractor shall notify the Contracting Officer in writing of any purchase of foreign supplies (including, without limitation, raw materials, components, and intermediate assemblies) in excess of $10,000 that are to be imported into the customs territory of the United States for delivery to the Government under this contract, either as end products or for incorporation into end products.  The  Contractor shall furnish the notice to the Contracting Officer at least 20 calendar days before the importation.  The notice shall identify the—

(i)
Foreign supplies;

(ii)
Estimated amount of duty; and

(iii)
Country of origin.

(2)
The Contracting Officer will determine whether any of these supplies should be accorded duty‑free entry and will notify the Contractor within 10 calendar days after receipt of the Contractor's notification.

(3)
Except as otherwise approved by the Contracting Officer, the contract price shall be reduced by (or the allowable cost shall not include) the amount of duty that would be payable if the supplies were not entered duty‑free.

(d)
The Contractor is not required to provide the notification under paragraph (c) of this clause for purchases of foreign supplies if‑‑

(1)
The supplies are identical in nature to items purchased by the Contractor or any subcontractor in connection with its commercial business; and

(2)
Segregation of these supplies to ensure use only on Government contracts containing duty‑free entry provisions is not economical or feasible.

(e)
The Contractor shall claim duty‑free entry only for supplies to be delivered to the Government under this contract, either as end products or incorporated into end products, and shall pay duty on supplies, or any portion of them, other than scrap, salvage, or competitive sale authorized by the Contracting Officer, diverted to nongovernmental use.

(f)
The Government will execute any required duty‑free entry certificates for supplies to be accorded duty‑free entry and will assist the Contractor in obtaining duty‑free entry for these supplies.

(g)
Shipping documents for supplies to be accorded duty‑free entry shall consign the shipments to the contracting agency in care of the Contractor and shall include the—

(1)
Delivery address of the Contractor (or contracting agency, if appropriate);

(2)
Government prime contract number;

(3)
Identification of carrier;

(4)
Notation "UNITED STATES GOVERNMENT, ______ [agency], ______ Duty‑free entry to be claimed pursuant to Item No(s) ______ [fromTariff Schedules] ______, Harmonized Tariff Schedules of the United States.  Upon arrival of shipment at port of entry, District Director of Customs, please release shipment under 19 CFR part 142 and notify [cognizant contract administration office] for execution of Customs Forms 7501 and 7501‑A and any required duty‑free entry certificates.";

(5)
Gross weight in pounds (if freight is based on space tonnage, state cubic feet in addition to gross shipping weight); and

(6)
Estimated value in United States dollars.

(h)
The Contractor shall instruct the foreign supplier to‑‑

(1)
Consign the shipment as specified in paragraph (g) of this clause;

(2)
Mark all packages with the words ``UNITED STATES GOVERNMENT'' and  the title of the contracting agency; and

(3)
Include with the shipment at least two copies of the bill of lading (or other shipping document) for use by the District Director of Customs at the port of entry.

(i)
The Contractor shall provide written notice to the cognizant contract administration office immediately after notification by the Contracting Officer that duty‑free entry will be accorded foreign supplies or, for duty‑free supplies identified in the Schedule, upon award by the Contractor to the overseas supplier.  The notice shall identify the—

(1)
Foreign supplies;

(2)
Country of origin;

(3)
Contract number; and

(4)
Scheduled delivery date(s).

(j)
The Contractor shall include the substance of this clause in any subcontract if‑‑

(1)
Supplies identified in the Schedule to be accorded duty‑free entry will be imported into the customs territory of the United States; or

(2)
Other foreign supplies in excess of $10,000 may be imported into the customs territory of the United States.

b.
I-135
DEAR 970.5204-90  FINANCIAL MANAGEMENT SYSTEM (MAY 2000)

The Contractor shall maintain and administer a financial management system that is suitable to provide proper accounting in accordance with DOE requirements for assets, liabilities, collections accruing to the Contractor in connection with the work under this Contract, expenditures, costs, and encumbrances; permits the preparation of accounts and accurate, reliable financial and statistical reports; and assures that accountability for the assets can be maintained.  The Contractor shall submit to DOE for written approval an annual plan for new financial management systems and/or subsystems and major enhancements and/or upgrades to the currently existing financial systems and/or subsystems.  The Contractor shall notify DOE thirty (30) days in advance of any planned implementation of any substantial deviation from this plan and, as requested by the Contracting Officer, shall submit any such deviation to DOE for written approval before implementation.

c.
I-136
DEAR 970.5204-91  INTEGRATED ACCOUNTING SYSTEM (MAY 2000)

Integrated accounting procedures are required for use under this Contract.  The Contractor's financial management system shall include an integrated accounting system that is linked to DOE's accounts through the use of reciprocal accounts and that has electronic capability to transmit monthly and year-end self-balancing trial balances to the Department's Primary Accounting System for reporting financial activity under this Contract in accordance with requirements imposed by the Contracting Officer pursuant to the Laws, Regulations, and DOE Directives clause of this contract.
d.
I-137
DEAR 970.5204-92  LIABILITY WITH RESPECT TO COST ACCOUNTING STANDARDS (MAY 2000)

(a)
The Contractor is not liable to the Government for increased costs or interest resulting from its failure to comply with the clauses of this Contract entitled "Cost Accounting Standards," and "Administration of Cost Accounting Standards," if its failure to comply with the clauses is caused by the Contractor's compliance with published DOE financial management policies and procedures or other requirements established by the Department's Chief Financial Officer or Procurement Executive.

(b)
The Contractor is not liable to the Government for increased costs or interest resulting from its subcontractors' failure to comply with the clauses at FAR 52.230-2, "Cost Accounting Standards," and FAR 52.230-6, "Administration of Cost Accounting Standards," if the Contractor includes in each covered subcontract a clause making the subcontractor liable to the Government for increased costs or interest resulting from the subcontractor's failure to comply with the clauses; and the contractor seeks the subcontract price adjustment and cooperates with the Government in the Government's attempts to recover from the subcontractor.

e.
I-138
DEAR 970.5204-93  WORK FOR OTHERS FUNDING AUTHORIZATION (MAY 2000)

Any uncollectible receivables resulting from the Contractor utilizing Contractor corporate funding for reimbursable work shall be the responsibility of the Contractor, and the United States Government shall have no liability to the Contractor for the Contractor’s uncollected receivables.  The Contractor is permitted to provide advance payment utilizing Contractor corporate funds for reimbursable work to be performed by the Contractor for a non‑Federal entity in instances where advance payment from that entity is required under the Laws, Regulations, and DOE Directives clause of this Contract and such advance cannot be obtained.  The Contractor is also permitted to provide advance payment utilizing Contractor corporate funds to continue reimbursable work to be performed by the Contractor for a Federal entity when the term or the funds on a Federal interagency agreement required under the Laws, Regulations, and DOE Directives clause of this Contract have elapsed.  The Contractor's utilization of Contractor corporate funds does not relieve the Contractor of its responsibility to comply with all requirements for Work for Others applicable to this Contract.

f.
I-139
DEAR 952.227-9  REFUND OF ROYALTIES (FEB 1995)

(a)
The contract price includes certain amounts for royalties payable by the Contractor or subcontractors or both, which amounts have been reported to the Contracting Officer.

(b)
The term "royalties" as used in this clause refers to any costs or charges in the nature of royalties, license fees, patent or license amortization costs, or the like, for the use of or for rights in patents and patent applications in connection with performing this contract or any subcontract here-under.  The term also includes any costs or charges associated with the access to, use of, or other right pertaining to data that is represented to be proprietary and is related to the performance of this contract or the copying of such data or data that is copyrighted.

(c)
The Contractor shall furnish to the Contracting Officer, before final payment under this contract, a statement of royalties paid or required to be paid in connection with performing this contract and subcontracts hereunder together with the reasons.

(d)
The Contractor will be compensated for royalties reported under paragraph (c) of this clause, only to the extent that such royalties were included in the contract price and are determined by the Contracting Officer to be properly chargeable to the Government and allocable to the contract.  To the extent that any royalties that are included in the contract price are not, in fact, paid by the Contractor or are determined by the Contracting Officer not to be properly chargeable to the government and allocable to the contract, the contract price shall be reduced.  Repayment or credit to the Government shall be made as the Contracting Officer directs.  The approval by DOE of any individual payments or royalties shall not prevent the Government from contesting at any time the enforceability, validity, scope of, or title to, any patent or the proprietary nature of data pursuant to which a royalty or other payment is to be or has been made.

(e)
If, at any time within 3 years after final payment under this contract, the Contractor for any reason is relieved in whole or in part from the payment of the royalties included in the final contract price as adjusted pursuant to paragraph (d) of this clause, the Contractor shall promptly notify the Contracting Officer of that fact and shall reimburse the Government in a corresponding amount.

(f)
The substance of this clause, including this paragraph (f), shall be included in any subcontract in which the amount of royalties reported during negotiation of the subcontract exceeds $250.

7.
Section J is amended as set forth below:

a.
Appendix E, SMALL BUSINESS AND DISADVANATAGED BUSINESS SUBCONTRACTING PLAN, is deleted in its entirety and replaced with the attached SMALL BUSINESS SUBCONTRACTING PLAN DATED OCTOBER 2000.

b.
Appendix L, ENVIRONMENTAL RESTORATION PROJECT COMMITMENTS (FY 2000), is deleted in its entirety and replaced with the attached ENVIRONMENTAL RESTORATION PROJECT COMMITMENTS (FY 2001).

c.
Appendix M, INTERNATIONAL AGREEMENTS, TREATIES, - DEPARTMENT OF ENERGY RESEARCH AND DEVELOPMENT BILATERAL AND MULTI-LATERAL AGREEMENTS, is deleted and marked "RESERVED."

Part III - Section J

APPENDIX E

SMALL BUSINESS AND SMALL DISADVANTAGED 

BUSINESS SUBCONTRACTING PLAN
Part III - Section J

APPENDIX L

ENVIRONMENTAL RESTORATION (ER) PROJECT

COMMITMENTS (FY 2001)
This Appendix specifies that the ER Action Plan, complete with the cost and schedule baselines will be performed by and between the parties to achieve agreed upon performance measures.  The ER Project baseline defines the cost and schedule elements on a detail level required for achievement of performance objectives.  Therefore, evaluation of performance measure accomplishments and deficiencies provides an assessment of Sandia’s performance in meeting the baseline.  In addition, an Assumptions Document is attached to the ER Project (cost and schedule) baseline.  The ER Project baseline incorporates funding for contingency activities while the Assumptions Document identifies programmatic risk.  Programmatic risk is comprised of changed conditions outside the control of the parties and/or work activities with insufficient justification or reasonableness to implement based on current, available information.  Programmatic risk funding is not included in the ER Project baseline.  Realization of programmatic risk may require jointly approved modifications to the ER Action Plan and/or Project baseline and associated performance agreements.

If DOE determines that Sandia is not meeting the performance objectives of the ER program, Sandia agrees to support the decision by DOE to seek alternative contractual means to accomplish the ER programmatic requirements, including a decision to remove the ER Scope of Work (SOW), or any portion thereof, from this contract.  In the event the ER SOW is removed from this contract, Sandia will ensure that a smooth ER program transition to a different entity is accomplished, and will continue to support ER program direction in any manner as directed by DOE.
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