Title

Federal Facility Agreement and Consent Order

Author A

State of Nevada, DOE and DOD 101608
Document Date ERC Index number
3/15/96 05.09.652
Document Type Box Number
Other Tech. Resource 1668-1
Recipients

State of Nevada, DOE and DOD




WO NOU A WN

N‘T’S BIS

A@Mmmmmmaw% D? (oSZL »

/f | o o NTS EIS |
o AMMHNHWRKHVERECORD

s : : - -

{ THE STATE OF NEVADA

DEPARTMENT 'OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF'ENVIRONMENTAL PROTECTION

' THE UNITED STATES DEPARTMENT OF ENERGY
“AND R
THE'UNiTEDNSTATES'DEPARTMENTibF DEFENSE
| IN THE MATTERVOF;-
FEDERAL FACILITY AGREEMENT
AND

'CONSENT ORDER

' MARCH 15, 1996




by

"“SIGNATORIES Ca o b AT LI

[

- FEDERAL FACILITY AGREEMENT AND CONSENT ORDER
s o . 'TABLE' OF CONTENTS'
S D N S
3| 0 . INTRODUCTION . v . . . o 2 o'% oop o o
4§ PART I. PARTIES = . w v v & oo o towlol oo o
'S5} PART II. . . ~STATEMENT OF PURPOSE A
6| PART III.' ' LEGAL AUTHORITY .. . .“-‘.«I S e e ek
- 7] PART IV.:.:" DEFINITIONS . v v & ¢ o .o o o o o o o
8| PART V. .~ . DESCRIPTION OF APPENDICES Cendte v
9| PART VI. . fENFORCEABILITY/RESERVATION OF RIGHTS .
10| PART VII. .- PROGRESS REPORTS : B T
11} PART VIII. ~ STIPULATED PENALTIES e e e e e e e
12| PART -IX... ~ INFORMAL DISPUTE RESOLUTION AND APPEAL
'13)] . .:.. PROCEDURE e e e T e e e e L
14 || PART. X. ' EXTENSIONS i». e e e e e e e e e
154 PARTXI.. . AMENDMENTS :AND MODIFICATIONS e -
16| PART XII.”'* CORRECTIVE ACTION INVESTIGATIONS/ ,
17y .. - . . ..., CORRECTIVE ACTIONS : v . . '« ¢ o o« 4
18| PART XIII. - SAMPLING AND DATA/DOCUMENT AVAILABILITY
- 19§ PART XIV. .- ACCESS e e e e e e e e e e
20} PART - OBLIGATIONS OF DOE AND DoD .'.‘. .. .
21} PART . 'NOTIFICATION AND AGENCY COORDINATION .
22| PART ~ PUBLIC INVOLVEMENT . .-V ie v i % o.s o
23| PART " RETENTION OF RECORDS ' -é;-,@”é e e e .
24 { PART " CONVEYANCE OF TITLE ,-:,..;.v. R
25| PART SEVERABILITY . . . . + « o« « « o ..
26| PART - CLASSIFIED AND CONFIDENTIAL INFORMATION' .
27| PART .- FORCE MAJEURE '". . . . . . . e e e
28| PART MUTUALITY TO DRAFT OF AGREEMENT IR
29 PART XX . EFFECTIVE DATE OF AGREEMENT . . ... ...
30] PART XXV..'” DURATION/TERMINATION .. .. . . v «" .« o .
31§ PART - . MERGER AND INTEGRATION e e e e e e e .



;

VRNV S WN

. .'
-y

FFACO

Page 1 of 34

’March 15, 1996\

INTRODUCTION SRR o -

.Thls Federal Fac1llty Agreement and Consent Order (Agreement) is

- made and ‘entered into by and among the State’ of Nevada, acting by

and through the Department of Conservation and Natural Resources, .

Division of Environmental Protection' (NDEP), the United States

‘Department of Energy (DOE), and the Uhited States Department of

‘Defense (DoD). The NDEP enters into this Agreement pursuant to its

statutory . authorlty to 'protect_ the public health and ' the.

J-env1ronment.,-

The fac111t1es for whlch DOE has assumed respon51b111ty and whlch-
are subject to this Agreement include the Nevada Test Site (NTS),.
parts .of the Tonopah Test Range, parts of the Nellis Air Force

- Range, the Central Nevada Test Area, and the PrOJect Shoal Area

l(herelnafter ‘collectively referred to as the facilities). DoD’ sf
responsibilities are -limited to. those areas ‘at the NTS where DoD
has conducted activities. - The legal description of each fac111ty :

’1s prov1ded 1n Appendlx I Descrlptlon of Fac111t1es.

*The NTS as defined hereln does not 1nc1ude those portlons of Area
.25 (see. Appendlx I, Descrlptlon of Fac1llt1es, for area location)

being used to conduct activities under 'the Nuclear Waste Policy

_.Act. The parties agree to negotiate in good- faith to address any

needed environmental restoration for contamination that predates
the ‘enactment of the Nuclear Waste Policy Act within the areas
excluded from the definition of the NTS as identified in Appendix

I, Description of Facilities. This Agreement.is not intended to .
- impact’ or limit the on901ng site characterization of .the Yucca .
- Mountain site, which is proposed for spent nuclear fuel and high--

level radiocactive waste’ disposal. The partles agree that any: -
activities' ‘undertaken by DOE or' successor ‘agencies to characterize.
Yucca Mountaln, or to construct, operate, or close ‘a spent nuclear

{ fuel and high-level radioactive waste repository at Yucca Mountain -
r are spec1f1cally excluded from thls Agreement. - : ‘

,PART I..__”j pARTiBs .

”I 1.u 5 The partles to- thls Agreement are persons as deflned in
.paragraph Iv. 34 and include the NDEP, DOE ‘and DoD. 'NDEP, DOE, and

| DoD are referred to collectlvely hereln as the partles (partles) to

fthls Agreement.

.I 2. }: DOE and DoD shall prov1de notlce of thls Agreement
- (including all appendices and any: amendments) to every -successor in

interest .and to any successor agency prior to any transfer of

Vownersh;p or - operatlon of ‘the real property subject to this’
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’ngreement The prov151ons of thlS Agreement shall be blndlng on all"
tsuccessors 1n 1nterest and on any successor agency. ‘ :

1. 3., ‘ DOE and DoD shall be respon51ble for. ensurlng that thelr.f
‘respective contractors conduct their activities in conformance with.. .-
the requirements of this Agreement.. Contractors. of- each party aree,_>
_not con51dered partles to thlS Agreement. :

'I. 3 a._ DOE and DoD shall prov1de coples of thls Agreement
to all. their ‘respective prime contractors presently
retained to perform work related to "any ‘part of -this
Agreement within’ thlrty (30) calendar days of executlon of .
thls Agreement. o : : : :

:[%I 3. b.. DOE and DoD shall prov1de coples of thls Agreement”
" to'all ‘additional .prime contractors .retained to perform -

S - work related to any part of this Agreement within ten (10)' ]
Lo calendar days follow1ng thelr retentlon.

to all- ‘other .contractors and subcontractors retalned to:
‘gperform work under thls Agreement. :

PART II._iLtf'STATEMENT OF PURPO Ef

‘ II 1. B The purposes of thls "Agreement.‘includei but' are not‘“

11m1ted to.frap

: ii[ II.1.a. Identiinngg“-sites ~ of . potential " historic
contamlnation;and'implementlng'proposed corrective actions
.. - based on publlc health and env1ronmental con51deratlons as .
-flfollows to- ‘ - A , :

V‘II 1 a 1.“,T Ensure that the lmpacts and potentlal
:_1mpacts at the facilities, as defined 1n paragraph
IV.26," assoc1ated with the releases or  threatened
releases of ‘hazardous substances, - pollutants,'solld
SO wastes,'and/or hazardous wastes into‘the environment
“.and dlscharges and/or '’ potential discharges of
- pollutants ‘into the wateérs of the state are thoroughly
slilnvestlgated by DOE and/or DoD under the regulatory

”'authorlty and over51ght of NDEP

: II 1.a. 11.»73 'Ensure. that hazardous substances,
;:'pollutants,' 'solid wastes, and/or hazardous. wastes

. whicH have been, .are, or may be discharged into waters
“ff‘of the state or, released 1nto the env1ronment at, on,

I.3.c.: Coples of thls Agreement shall be made avallablej -
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" or from the - fac111t1es ‘are subject to corrective
actions and closure requlrements, under the over51ght
of NDEP ’ ) . : _

. II.l.a.iii. ' Ensure that fail elements  of the.
~ investigations and corrective actions prov1ded for in
~"thls Agreement con51der publlc 1nput.v o

IT.1. b. Establlshlng spec1f1c sampllng and monltorlng
‘requirements, - 1nclud1ng drllllng and subsurface sampllng,'
de51gned to: : o ,

uII,l.balﬁ.' 1'Ensure'the.health and'safety,.at'allh_

times, of NDEP personnel,. site workers .at . the
. facilities, and any members of the public present at
" the fac1llt1es, 1nclud1ng durlng -corrective vactlon
nactlv;tles, : : } :

ir.1.b.ii. Determine .~ whether ~ releases. of"
- pollutants  and/or hazardous wastes or potential
. releases of _pollutants and/or hazardous' wastes are-
_mlgratlng or potentlally could ‘migrate, - -and if so,
identify the'constituents, their concentratlon(s), and
the nature and extent of that mlgratlon,‘

II1.1.b.iii. Facilitate thef | undertaklng ~ of
‘approprlate correctlve actlons,,;g ' S ‘

“II-l.b 1v., Demonstrate that correctlve actlonsjf |

fhave achleved the degree of closure defined 'as.
acceptable in the approved correctlve action plan.‘

II.1.c. Prov1d1ng all partles w1th suff1c1ent 1nformatlonLr
‘to enable adequate evaluation of appropriate remedies by

specifying the radioactive and hazardous constltuents for ..

:each correctlve actlon unlt.;.

ZT«II 1.d. Ensurlng that the partles work together in a -

cooperative manner which enables cost effective corrective

“‘action investigations and corrective actions and‘mlnlmlzes

'*’ﬁthe 11ke11hood of lltlgatlon among the partles

II. 1 e. Substantlally reduc1ng the costs 'of cleanup

‘. activities at the facilities through coordlnated progect_‘

management, ‘.involvement of 'NDEP in DOE‘s 'and DoD’s

“planning and budgetlng processes as-set forth in Part XV,

Obligations of DOE and DoD, NDEP's oversight of cleanup,f'
eff1c1ent use of consultatlve approaches, and ellmlnatlon““
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'.“or streamllnlng of dupllcatlve or unnecessary procedures

]‘IIml;f. Satlsfylng the correctlve actlon requirements of

. 40 CFR 264.101 and Sections 3004 (u).and 3004(v) of the

Resource- Conservation'and Recovery Act (RCRA) (42 U.S. c.

§6924 (u) ‘& (Vv)): .and through incorporation by. reference .

71nto DOE’s RCRA permlt number NEV Hw009.’

fIiﬁé;i_f ThlS Agreement ‘is not 1ntended to fulflll the Federal

Facility Compliance Act: requlrement for 'a compliance order

~addressing the Land: Dlsposal ‘Restriction prohibition for mixed

wastes. - Land disposal restricted mixed wastes .generated as a
result of actions taken under this Agreement ‘will be managed in
accordance with the Mutual Consent Agreement Between the State of-
Nevada and.the Department of Enerqy for the Storage of Low-Level.
Land Disposal Restricted Mixed Waste signed on June 6, 1995, or
subsequent permitted ‘treatment, storage, ' or disposal unit

. operational requlrements, 1nc1ud1ng all applicable requirements of
the RCRA, ‘42 U.S.C. §6901 et seq. The Mutual Consent Agreement

covers storage of environmental restoratlon generated mixed waste,

T and schedules for treatment of environmental restoration- -generated-
I 1and dlsposal restricted. mixed waste will be established and
-enforced in accordance with the Mutual Consent Agreement and not as
Vpart‘of thls Agreementf L , , :

&

:M,.PART III. LEGAL AUTHORITY

17III 1." DOE enters 1nto thls Agreement pursuant to Section
;120(a)(4) of the Comprehensive Environmental Response .Compensation
-and. Liability Act (CERCLA), 42 U.s. C.‘§9620(a)(4), Sections 6001 -

“and 3004 (u) and 3004(v) of RCRA, 42 U.S.C. §6901 et seq.; the

Atomic Energy Act, 42 U.S.C. ' '§2011 et seg.,pand'EXecutive Order

*12580 "Superfund Implementatlon ",”

DoD enters 1nto thls Agreement pursuant to Sectlon 120 ofﬁ

ense Env1ronmenta1 Restoratlon Program, 10 Uu.s.cC. §2701.

"

.QIII 3.~ The partles enter 1nto this Agreement pursuant to thelr"
A;appllcable authorities and responsibilities, .including the Solid '
' Waste Disposal Act, which includes both RCRA and the Hazardous -and
Solid Waste. Act; Chapters 444, 445, and 459 of the Nevada Revised -

Statutes (NRS) including the" Nevada Water .Pollution Control Law,

{NRS 445A 300 et seg., the Nevada Hazardous Waste Law, NRS 459. 400 -
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et seq., Chapters 444, 445, and 459 of the Nevada Administrative

Code (NAC), the Nevada Administrative Procedure Act, NRS Chapter_fi

233B, as these-laws may be amended from time to time, and all other"

~applicable provisions of state and federal law. NDEP specifically

retains all of its hazardous waste and clean water authorities and
legal rights, both substantive .and procedural, - both under the

‘authorities delegated by the U.S. Environmental Protection Agency,

and under its. own laws and regulations as well. DOE does not waive

‘any claim of jurisdiction over matters which may be reserved to DOEf

by . law, including the Atomic Energy Act, 42 U.s.cC. §2011 et seq.

’III 4. To the extent not 1nconSistent With federal law, the laws
of the state of Nevada shall be applied when interpreting and .°
‘construing this .Agreement. Compliance with the terms . and

conditions of this Agreement does not relieve DOE or DoD of any

'responsibility for complying Wlth all applicable federal and state'

laws and regulations.

CPART IV. . DEFIﬁITIONS

Iv.l. Except as noted .in Part IV of this Agreement " the
definitions provided in RCRA, the Nevada Water Pollution .Control
Law; NRS 445, 131 et seg., the Nevada Hazardous Waste Law, NRS
459.400 et eq., ' and their implementing regulations, . as

appropriate, shall control the meanings of the terms contained in

this Agreement.

IV.2. .v "Administrator" ‘shall have the meaning« giVen' in NRS -
445, 134.».> PR e R
'IV 3. f“"Agreement" shall refer to this Federal FaClllty Agreement

~and ‘Consent Order: (FFACO) -and includes all. attachments, addenda,
appendices, amendments, and modifications. : -

_ IV 4 o "Agreement coordinator"‘ shall refer to the indiVidual

deSignated by each party to this Agreement responSible for thed

'overall implementation of the Agreement.'-

Y'IV 5 : "Authorized representative(s)"‘shall“include a party’s
~Jcontractor(s) or agent(s) acting in‘specifically designated or .
“defined capaCities. N wo e ‘

IV. 6. "Central Nevada Test Area" shall mean. the property so
described in Appendix I, Description of FaCllltles. ’

IV, 7, :'"Clean closure"fshall mean the removal of pollutants,
|. ‘hazardous wastes, and solid wastes released into the environment or
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dlscharged and/or hav1ng the potentlal of belng dlscharged 1nto'

‘waters of the state in accordance w1th correctlve action plans.‘

’:IV 8.; . "Closure ‘in place“' shall mean the stablllzatlon¢ or -

isolation ‘of pollutants, ‘hazardous wastes, and solid-wastes, with

~or without partlal treatment, removal ‘activities, .and/or post-
closure monltorlng, 1n accordance w1th correctlve actlon plans.

IV. 9. g%r"Communlty Adv1sory Board" shall ~mean that formally

constituted and chartered board created under the Federal Advisory.

 Committee Act established.to provide 51te-spec1f1c recommendations

for env1ronmental restoratlon and waste management act1v1t1es on’

“the fac1llt1es._3-:'

“IV 10. “"Contamlnant" shall' have 'the' meanlng giVen in NRS

445A.325. DOE asserts that this definition is subject to Part I1I, ]

ﬂLegal Authorlty "_“ ¢ ﬁqw

fIV 11._ﬂ "Correctlve actlon" shall‘mean an’action'orfseries of

actions | taken: to. correct = deficiencies in the :disposal or.

;contalnment‘of“pollutants,(hazardous wastes, . and solid wastes to

prevent releases and/or potential releases 1nto the environment or:
discharges and/or potentlal discharges of 'such materials .into

waters of the state 'in -accordance with the approved correctlve,"
. action plan.. A correctlve actlon may range from no actlon to clean

closure.

”IV 12 8 "Correctlve actlon coordlnator(s)"v shall mean the
‘1nd1v1dual(s) respon51b1e for overseelng dally act1v1t1es requlred
kby thls Agreement e . S :

. "cOrrectlve actlon dec151on document" (CADD) shall mean a

IV 14 e "Correctlve actlon 1nvest1gatlon"'(CAI) shall mean an
i;lnvestlgatlon conducted by DOE and/or DoD to gather data sufficient
to’ characterlze ‘the nature,'extent and. rate of migration or
'}potentlal rate »of migration. from ' releases or discharges of
1 pollutants or contamlnants and/or potential releases or discharges
;,from correctlve actlon unlts 1dent1f1ed at the fac111t1es.*

-IV’ISM "Correctlve action lnvestlgatlon plan" (CAIP)'shall mean .

a document that prov1des or references all of the spec1f1c

[
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1nformatlon for plannlng 1nvest1gatlon act1v1t1es assoc1ated w1th
corrective action unlts or corrective action 51tes. A CAIP may
reference  information in -the optional CAU “work plan or other

'appllcable documents. If a CAU work plan- is. not developed, then

the CAIP must include ..or reference -all of the management,

- technical, =~ quality assurance,\, health: and  safety, public’

involvement, field sampling, and:waste -management information

needed to. conduct the 1nvestlgat1ons 1n compllance w1th establlshed7
'procedures and protocols.' ~

CIv.16. "cOrrectlve action plan“ (CAP) shallhmean a plan which is
,prepared when the correctlve actlon dec151on document requlres a

correctlve actlon.'

) \."

fIV 17. o "Correctlve actlon sites"” (CASs) shall refer to the 51tes

potentially requiring corrective action(s) .and may include solid

waste management units, or 1nd1v1dual dlsposal or release 51tes.'

_‘IV.18.' "COrrectlve action unlt" (CAU) shall mean one or more

corrective action sites. grouped geographlcally, by techn1cal

1. similarity, agency respon51b111ty, or for -other approprlate
ireasons, for purposes of determlnlng correctlve actlons. . :

Iv. i9§_“'“Correct1ve actlon unlt work plan”. (CAU work plan) shall‘

-mean an optional planning document that prov1des information for a
- CAU or a collection of CAUs where significant commonality exists.

This plan may be developed to eliminate redundant CAU documentation
and may contain, management, technical, quality assurance, health

and safety, . publlc. involvement, fleld .sampling, . and ‘waste

management Ainformation. This common 1nformatlon w1ll be referenced'

,‘1n the approprlate CAIPs.

IV.20. ) "Days" shall mean calendar days unless bu51ness days are
specified. Any submittal that, under the terms of this Agreement,
would be due on a Saturday, Sunday, or state of Nevada or federal

hollday shall be due on. the follow1ng bu51ness day

Iv. 21. g'"Deadllne" shall mean the date by whlch an enforceable
milestone. establlshed by this . Agreement or other actions or'
activities ‘specifically identified in this Agreement shall be met.
Stipulated: penalties may .be. assessed for fallure to ~meet an -

»”establlshed deadllne,

IIV 22.,m "Department of Defense" (DoD) shall mean the Offlce of the'”

Secretary of Defense, Defense Nuclear Agency and/or any. predecessor
or successor agency(les) and/or their authorlzed representatlves S50

de51gnated An wr1t1ng
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Iv. 23**f "Department oﬁN*Energy" (DOE) ~ shall- mean the - U.S.

Department of Energy and/or any .predecessor =~ Or. SUCCESSOr

agency(les) and/or thelr authorlzed representat1ves.y_l1.'

fIV 24.3%7"Due date" shall mean the date by whlch a nonenforceable_'
lmllestone lS due. ' - : T

hIV 25.° "Enforceable mllestone"*shall mean .a milestorie which is
Venforceable and for whlch a deadllne has been a551gned.. '

IV.26. f "Fac111t1es" shall 1nc1ude the ‘Nevada Test Site “(NTS),
parts of. the Tonopah Test Range, ‘parts of the Nellis Air Force
"Range, the Central Nevada Test Area, and the Project Shoal Area.

. The NTS as defined hereln .does not include those areas being used’
“to- conduct act1v1t1es under the Nuclear Waste Pollcy ‘Act.

N T

“IV 27. S "Flscal year" (FY) shall mean: the . federal flscal yearjg
;unless otherw1se spec1f1ed : : S : :

IV 28.:“j"Hazardous substance" shall have the meanlng glven in

CERCLA §101, 42 U.S.C. §9601(14),:'and NRS 459.429. ' DOE ‘asserts
‘that thls deflnltlon is subject to- Part III, Legal Authority. ”

Iv. 29..1 “Hazardous waste" shall have the meaning . given in

_42 U S C §6903(5) and NRS 459.430.

CIV. 30 = "Mllestone".shall ‘mean an 1mportant or cr1t1ca1 event

goal, task and/or activity ‘that ‘must occur in .order to achieve the )

; objectlve(s) for that correctlve actlon unlt

fIV 31 ) "Mlxed waste" shall have the meanlng glven in 42 u. s C.
1;§6903 (41) . o T e T L ,

~"IV 32.,T? "Nellls A1r Force ‘Range" shall mean the property so’~-
Qddescrlbed 1n Appendlx I Descrlptlon of Fac111t1es.'

'"Nevada Test Slte" (NTS) shall mean the property so’

IIV 34. ﬂ "Partles" shall mean the partles named 1n Part I Partles
',to thls Agreement.-:g‘f§ L T :

nJIV 35,07 "Person" for ‘the purposes of this Agreement shall include
'DOE, DoD,.and NDEP within the definitions of "person": contained in

the Nevada Water Pollutlon control Law, NRS 445A. 300 et seg andA’

].the Nevada Hazardous Waste Law, NRS 459 400 et seg

'Q"IV 36.A;'"Pollutant" shall have the meanlng glven 1n NRS 445A 400.
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DOE asserts that thlS deflnltlon is subject to Part 11T, Legaliga
Authorlty . , :

Iv. 37 <~"Project Shoal Area“ shall refer ‘to the locallty so’f

-descrlbed 1n Appendlx I, Descrlptlon of Fac1llt1es
“IV 38. A "RCRA" shall mean the Resource Conservatlon and Recovery',b
Act of 1976, Public Law 94-580, 42 U.S.C. Section 6901 et seq., as .

‘amended by the Hazardous and Solid Waste Amendments of 1984,
‘P.L: 98-616, as amended by the Federal Facility Compllance Act of
;1992,:P*L -102- 386 and -any other amendments thereto

IV.39. -"RCRA Permlt" shall mean a’ permlt 1ssued by NDEP for
hazardous waste treatment storage,- and/or disposal units
1nclud1ng, as requlred post closure monltorlng of such unlts.

IV.40. -"Release" (1nclud1ng past releases) shall have the meanlngl

.given in NAC 459 9526 and NAC 445A.345.2 as related to constltuents -

ldentlfled 1n NAC 445A 347 2.

IV. 41 : "SOlld waste" shall have the meanlng glven in 42 U S.C.
’ §6903 (27) and,NRS 444 490, S L S

IV.42. "State of Nevada'Department of Conservation>and Natural‘f
Resources, Division of Environmental Protection" (NDEP) shall have

the meanlng glven in NRS 445A 350 and NAC 444 576.

‘;IV 43, i: "Submlttal" shall mean every document report, .schedule

deliverable, work plan, or other- wrltten 1tem to be prov1ded to'

'NDEP pursuant to thls Agreement
,AIV.44L "Tlmeframe" shall mean an lnterval of tlme over whlch some.
l»action is planned . to occur,’ w1th ‘or w1thout reference to a
lbeglnnlng or- endlng date.,: : e

'IV 45, "Tonopah Test Range" shall mean the property so descrlbed'

1n Appendlx I Descrlptlon of Fac1llt1es.-

IV 46. ai"Waters of the state" shall have the meanlng glven 1n
ANRS 445A 415.-m - , :

'LPART v fi"DESCRipTION OF APPENDICES'

'V 1. "i Appendlces I-VI are 1ncorporated by reference into this
:Agreement. Any amblgulty resulting from: different language used in

an appendix versus. the body of this. Agreement shall be resolved in

<ufavor of terms and condltlons found 1n the body of thls Agreement.
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v.2. . Appendix. I, "Description of Facilities," contains the
descrlptlons of each of the fac111t1es covered by this Agreement

'V 3. Appendlx 11, "Correctlve Actlon Sltes/Unlts," contalns a

list of all CAUs which have been identified to date and which have
not yet been transferred ‘to subsequent appendices or CASs which
have not yet been grouped into CAUs. A CAU shall consist of one or
more CASs, and each CAS in each CAU will be 1dent1f1ed New'

‘CASs/CAUs ldentlfled by any of the parties shall be added to

Appendix- II "on a quarterly basis. '~ CAUs shall be grouped in

. categories and- subcategorles in accordance with Appendix VI,

Correctlve Actlon Strategy The CAU categorles may 1nclude-
| ‘ _V 3. a.{‘Industrlal 51tes, |
- V.;.b.z Underground‘test areas;
‘ijv.slcif»Contamlnated 5011 sites; and
;',V 3.d. doff51tes. | |
V.4; ,.AAppendlxIII "CorrectlveActlonInvestlgatlons/Correctlve

Actions," shall 1ist those CAUs that have been identified and
prlorltlzed for CAIs and/or for corrective actions as described in

- Part XII, - Corrective Action InvestlgatlonsZCorrectlve Actions.

This appendix shall also contaln CAU mllestones w1th associated due

dates and deadllnes..

V. 5. ‘:’ Appendlx IV "Closed Correctlve Actlon Unlts," shall llsti

those CAUs for which all corrective actions have been completed and
approved by NDEP in accordance with. Part XII Corrective Actlon\

Investlgatlons[Correctlve Actlons.

v. 6 :ﬁ Appendlx V "Publlc Involvement Plan " is described in

Part XVII, Public Involvement A draft of thls appendlx shall be

,submltted w1th1n 60 days of ‘the effectlve date of the Agreement.

v.7. f;5 Appendlx VI f"Correctlve Actlon Strategy;" contains the

process for, 1mplement1ng corrective actions- pursuant to this

-Agreement. . Processes described in greater detail in Appendix VI,
_Correctlve Action Strategy, than in the body of this Agreement may

be 1n addition to those described herein but shall not be in
conflict w1th the prov1510ns contalned in .the body of this
Agreement._ . - \ ' . ‘
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A?ART vVi.. ’ ENFORCEABILITY RESERVATION OoF RIGHTS

vVIi.1i. = Except as descrlbed in paragraph VI.2 and paragraph
VIII.s6, compllance with the terms ‘and conditions of this Agreement

~shall stand in lieu of any administrative or judicial remedies that
may be taken for matters covered by ‘this Agreement..‘

VI.2. : NDEP.reserves the right to brlng any enforcement action~'b

against DOE and/or DoD for noncompliance with the terms .and .
conditions of this Agreement, including actions for the sole’
purpose of compelling completion of a def1c1ent activity whether or
not stlpulated penaltles are. sought. : .

'VI.3., For all matters out51de the scope of this Agreement NDEP,

within the scope of its authority, reserves the rlght to brlng
enforcement actlons agalnst any person

VI 4. . DOE and DoD 1ntend to be 1ega11y bound by this Agreement~

‘and agree that the terms and conditions of this Agreement are
~enforceable as prov1ded herein. DOE and ' DoD consent to NDEP’s

jurisdiction for the purpose of executing and enforc;ng the terms
and conditions of this Agreement._

‘VI 5. Nothlng in this Agreement shall be construed to affect any

criminal’ investigations or criminal liability of any person(s) - for :
activities at any of the fac111t1es descrlbed in Appendix I,
Descrlptlon of Fac111t1es. . N ' ' ’

VI.6.  Nothing in thlsA;Agreement shall 'constltute, ‘or be
construed as a release from any claim, cause of action, or demand

! in law or equity against any individual, firm, partnership, or -

corporation not dlrectly identified .in thls Agreement for any

liability it may have arising out of, or relatlng in any way, to

the generation, storage, treatment, handling, transportation, .
release or disposal of any hazardous substances hazardous wastes,
solid waste or pollutants, found-at, taken to, or taken from, any
of the fac111t1es that are the subject of thls Agreement

;VI 7 The partles reserve thelr appeal rlghts as’ set forth in
.TPart IX nformal Dlspute Resolutlon and Apgeal Procedure.

VI 8.‘ ‘In the event ‘of admlnlstratlve or jud1c1al actlon, all -

partles reserve all rlghts c¢laims, and defenses available under
law. , . : . - ' '
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flpART VII._fjj'pROGREss REPORTS A_J,;lf

VII.1. | Follow1ng the. effectlve date of thls Agreement DOE and

DoD shall, on or before the’ "30th calendar day following the end of

‘each calendar quarter, submit a written or electronic progress .

report to NDEP ‘that describes the actions taken durlng the calendar’

quarter Jjust ended.  This. 1nformatlon will serve as a partlal basis -
- for the dlscu551ons at the quarterly meetlngs dlscussed in-
::paragraph XII 4.;A¢~ ~ : . "

fVII.z.:‘;Each progress report shall 1nclude

"‘VII 2.a. sufficient detall to ~clearly and accurately -
. convey. to NDEP . the manner and  extent to which .the.
 _requirements ‘and schedules set .forth in the work plans and
" . other: terms and condltlons of thls Agreement are belng

met'< U - o o : . : '

'"VII 2. b. Any known cost and schedule varlances exceedlng‘
the! establlshed thresholds will be reported along with the:
- cause, of the variances- 'and. any actlons whlch may be
‘- 1mplemented to correct the varlances, : . '
" VII 2 c-¢ Actlons and 1ssues of concern where addltlonal‘
communlcatlon 1s necessary : :

VII.3.. . DOE and/or DoD’ shall w1th1n sxxty (60) calendar days of
NDEP’s request which' is hereby -established as the deadline for ..
this act1v1ty, prov1de NDEP with budgets and costs for act1v1t1es o

VII 4-«@ DOE\and DoD shall 1nclude in thelr quarterly reports a}A'

nthree—month advance schedule outllnlng field.activities (including -
;the™ field ' -activities” ".of = their., respective -contractors,
igsubcontractors, ‘operators, and agents), proposed to.be implemented
‘under this Agreement. ‘A more detailed schedule shall be provided
“to NDEP on a bi-weekly basis,. and 'shall provxde the ‘specific dates
~for conducting these activities for the subsequent ‘two-week period,
thereby enabling NDEP to select those' act1v1t1es 1t ~deems

appr0pr1ate to observe,

»ﬁm.,VII S.u; The Natlonal Defense Authorlzatlon Act for 1994, 42 U s.c.
k_§7274k (P.L. 103-160, Section 3153) requires DOE to prepare and

submit an annual env1ronmental restoration report. ° DOE shall

i;submlt to NDEP.a .copy of the portlons ‘of that report that. define

4 the conditions’ .or otherwise relate to the- act1v1t1es being
:undertaken by the" DOE Nevada Operatlons Office 'within thlrty (30) -
_calendar days of the report’s submlttal to Congress.‘ ;
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VII.6. Quarterly meetlngs w1ll be held in part to discuss any

issues raised in or by the quarterly progress reports. These
meetings w1ll also serve to initiate the prioritization discussions

identified in Part XII, corrective Action InvestlgatlonsgCorrectlve

Actions. Parties w1ll ‘attempt: to resolve issues during  the

-quarterly meetlngs. Resolutlon of issues will be documented and

unresolved lssues w1ll be dlscussed at .or before the next quarterly

meetlng.~

VII.7. - Partie53 may'“meet 'at: timesfdotner*‘than‘;the;.quarterly,
meetings~as required, for example if there are events, such as’

.changes in available 'fundlng, that mlght affect 'mllestones,
_.espec1ally if those mllestones are 1n the current flscal _year.

NPART VIII». STIPULATED PENALTIES

‘i

' VIII 1._ Stlpulated penaltles shall be 1ncurred by DOE and/or DoD o
..in the, event that ‘DOE and/or DoD falls to meet an establlshed :
*deadllne. T S A : . . S

.VIII 2., In the event DOE or DoD falls to. meet an establlshed

deadline contained herein, NDEP may assess a stlpulated penalty in
the amount of $5,000.00 per week for the first week or part thereof
of such failure, $10,000.00 per week for the follow1ng week or part
thereof of such failure, and $15,000.00 per week for the'third and

"each: succeedlng week for whlch the fallure to meet an establlshed_
,deadllne occurs.-- : B } A

QVIII 3 ' NDEP shall notlfy DOE and/or DoD 1n wrltlng of any alleged‘L
’fallure to meet an establlshed deadllne.‘ B :

'*“JVIII 3. a._If NDEP’s written notice of a mlssed deadllne«
‘cites ‘that the spec1f1ed ‘deadline’ was not met, evidence

‘'supporting any alleged defense must be submltted to NDEP -

within thirty (30) calendar days’ from the date -of receipt

. of NDEP'’'s wrltten notice unless otherwise agreed. No

: penalty shall be assessed if NDEP accepts the. DOE’s and/or

' ‘DoD’s defense. If NDEP rejects the defense, DOE and/or

.DoD shall be- assessed the stipulated penalty from the date

.. '0of the missed deadllne, ‘and DOE and/or DoD may - initiate

“the appeal procedure 1n accordance w1th paragraph IX.2 of
'thls Agreement.A ' :

VIII 3. b If a mllestone for whlch a deadllne ‘has been
‘established .is construed by NDEP. to be substantlally
deficient, and therefore not complete NDEP shall issue a

‘wrltten Notlce of Def1c1ency to DOE and/or DoD that c1tes .
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the alleged def1c1en01es -If DOE and/or DoD . accept(s)
- NDEP'’s p051tlon, DOE and/or DoD shall within twenty-one
(21) cdlendar . days of receipt of the Notlce of Deficiency
or.such longer time period as spec1f1ed by NDEP, correct
the deficiencies and resubmit or otherwise complete the
milestone for which the deadline was established. Any

established .deadline shall begin upon  DOE’s and/or DoD’s
receipt of ‘the Notice of Deficiency. The penalty(ies)
- shall accrue during such twenty-one (21) calendar days, or

be waived unless. the resubmitted deliverable or completed
milestone is determlned by NDEP to remain substantially
.deficient..”. If DOE and/or DoD is aggrleved by either
NDEP’s’ or1g1nal or subsequent determination of substantial
def1c1ency,' DOE; and/or DoD ‘may. initiate the« appeal -
vprocedurealn accordance w1th paragraph IX.2. ‘ '

"VIII 4. Stlpulated penaltles w1ll contlnue to accrue and may be
,assessed at NDEP ‘S dlscretlon during pursuit of remedies contained
in Part  IX, ‘Informal Dispute  Resolution and Appeal Procedure,
except . accrual of.. such penalties shall be suspended during any
period of time in excess of fourteen (14) calendar days required by -

| NDEP to render its ‘decision under paragraph VIII.3. DOE andj/or DoD.

" are  responsible: for - stlpulated penaltles only for the time
‘ultimately determlned to be deficient, and stipulated penalties are
to be paid w1th1n ‘thirty (30) days of a final determination of

,def1c1ency unless the partles agree to a dlfferent schedule.

.VIII 5. The prov151ons of thls Part shall not affect DOE’s and/or

| DoD’s’ ablllty “to petltlon NDEP for an extension of a deadllne as

<Tappropr1ate as set forth in: Part X, Exten51ons.

B penaltles for fallure to meet establlshed'
‘deadlines contained herein are 'in 11eu of - statutory penalties

I otherwise available under the law. For statutory or regulatory -

37| -violations for actions for which deadlines are not established or

m”favallable defenses.

‘outside.the scope ‘of thls Agreement all remedies available to NDEP
may be invoked while DOE and DoD reserve thelr authorlty to use all

f?VIII 7. Payment of any stlpulated penalty does not relleve DOE
1.and/or DoD of any’other requlrements 1mposed by thls Agreement

‘fVIII 8. Any fa1 ure. of DOE to remlt a stlpulated penalty w1th1n

“thlrty (30). calendar days after the stipulated penalty is due and-
payable, unless“the -affected parties agree to a different payment

ﬂ"iaschedule, shall “to-the: extent allowed by law, cause the addltlon

_stipulated ‘penalty(ies) connected to failure to meet the =

otherwise specified period, and may, at NDEP’s dlscretlon,“’
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of ‘interest on the unpaid balance compounded‘dallybat a rate equal’

‘to the rate of interest fixed for 1l-year United States treasury

bills on the date of the commencement of the action, as reported in
the "Federal Reserve Bulletin" publlshed by the Board of Governors

‘of the Federal Reserve System or other. commonly used business or
~financial publication. In the event payment of interest is not
“allowed by law, DOE shall, to the satlsfactlon of NDEP establish
1the ba51s of this p051tlon. ' -

.VIII.Q,- NDEP_S» p051tlon is that the DoD ‘is requlred to pay

~interest in accordance with paragraph VIII. 8. DoD’s position is

that absent express Congressional authorization the United States
‘is immune from paying interest. If, however, a court of proper
jurisdiction 'holds that the ‘DoD is required to pay 1nterest

_lnterest shall be. pald in accordance with paragraph VIII 8.
,:VIII 10. Stlpulated penaltles that are due and payable shall be
pald to the state of Nevada, DlVlSlon of Env1ronmental Protectlon

bPART Ix. 'i' INFORMAL DISPUTE RESOLUTION AND APPEAL PROCEDURE

'lIX 1. All partles to thls Agreement shall make reasonable; ‘
‘efforts to informally resolve outstandlng issues and/or disputes.

During the informal dispute resolution process, the parties shall.
meet as many times as necessary to discuss and attempt resolution:
of ‘the dispute. If resolution at the. agreement coordinator level
cannot be reached; efforts may be elevated to immediate superv1sors
of the -agreement coordinators or,” if necessary, to the agency

_”1execut1ve level. If resolution cannot be achieved 1nforma11y, the
‘ ;.appeal procedures of this Part may be 1mplemented

Ix 2. In the event DOE and/or DoD are . aggrleved by a wrltten'

determination by the NDEP agreement coordinator. or hls de51gnee,'

‘fDOE and/or DoD may appeal the matter as fOllOWS’

. IX.2.a. Wlthln flfteen (15) calendar days follow1ng DOE
7 and/or DoD receipt of- the NDEP determination being
_ appealed, DOE .and/or DoD ‘shall request an ‘informal
administrative hearing. .Seven calendar days prior to the

informal -administrative hearing, DOE and/or 'DoD shall

- provxde NDEP with a witness list, list of exhibits, and
summary of evidence intended to be presented The informal

. administrative hearing shall be held in-the NDEP. offices
within thirty (30) calendar .days of the request, unless,
otherwise agreed... Following the informal administrative
hearing, the NDEP admlnlstrator shall 1ssue the final
~decision.’ £ : : « :
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{? IX 2.b. . If -the informal administrative hearing fails to
'i'resolve the 1ssue, DOE and/or -DoD may, within twenty (20)
‘calendar =~ days.: following . receipt- of = the NDEP
.ﬁVadmlnlstrator 'S flnal dec151on appeal the administrator’s
“'dec151on to ‘the Nevada State Environmental Commission
~ (SEC)..  An appeal ‘is made by filing SEC Form #3 with the:
‘Secretary of the SEC:.” SEC Form #3 will be enclosed with
the dec1slon document referenced 1n paragraph IX.2.a.

”IX 2 c. A.hearlng before the SEC shall be conducted w1th1n '
.‘twenty '(20) calendar  days pursuant to- the Nevada

_Rules of Practice and Procedure of the SEC NAC 445B. 875 _
.wthrough 44SB 897._A.gf- _

E

. f:'Any of the partles may appeal the flnal dec151on of the,
SEC as'prov1ded for “in paragraph IX.2.¢c by flllng a petltlon for

Ajud1c1al rev1ew pursuant to NRS -233B. 010 et seg.

'"‘fExTENSIons i{

NDEP shall grant a reasonable exten51on of a deadllne upon

irecelpt of a timely written request from DOE and/or DoD and when:
'NDEP determines that good cause exists for the requested exten51on.-
yAny request for exten510n shall spec1fy.__ _3

i'x 1 a., The deadllne that is sought to be- extended

3

1 b. The length_of the exten51on sought,

:tx,lfc‘“ The'good.cause(s) for the exten51on, and

X1, a. Any'and alllrelated schedule(s) or deadline(s)‘
that would'be affected 1f the exten51on were granted.

Good cause may ex1st for an exten51on for..

An'event 1nc1uded 1n Part XXII Force Ma eure,

. vAFdelay caused by, or. llkely to be caused by, the
grantlng of an. exten51on 1n regard to ‘another deadllne or
;mllestone, SR 0 : . :

; X 2 c.j Any:event or serles of events mutually agreed to
.'by DOE and/or DoD and NDEP as constltutlng good cause. -

i‘VNDEP 1n wr1t1ngA(shall grant or deny a wrltten request_

,Admlnlstratlve'Procedure Act, NRS 233B.010 et seg. and the
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ffor an exten51on w1th1n thlrty (30). calendar days from the date of
recelpt of the wrltten request. : : :

. X. 4..:,_ NDEP may grant the- exten51on for less time than orlglnally-
'requested if it determines that the shorter exten51on is reasonable
1n 11ght of the good cause. : .

X. 5.“' If NDEP denles the requested exten51on or approves an . .
_extension- but modifies ‘the length of time requested for the
extenSIOn,vlt will include -in its written statement of denial or.

modification an explanatlon,of the basis for its decision. . '

" PART xr;,ﬂ7‘ AHENDMENTS AND MODIFICATIONS

XI.1. Amendments to this Agreement may be proposed by any of thei

parties.

'}XI 2,fwamendments may be proposed for the follow1ng reasons[tf
among others._‘ : : < C

.XI 3.a. To assure that this Agreement remains con51stent’f”
g yw1th appllcable laws and regulatlons, ' -

XI 2 b To assure that thls Agreement ls con51stent w1th--'
changed c1rcumstances U : :

XI.3:. ﬁ‘Thls' Agreement shall not ‘be -modlfied unless such/

'modlflcatlon is in writing and . 51gned by ‘all affected- partles.j'

Changes to Appendix V, Public Involvement Plan, and the movement of

CAUs between appendlces ‘as . spec1f1ed in Part v, Descrlptlon of
‘Appendices,. and as - specified in Part. XII, Correctlve Action

Investigations/  Corrective Actlons ' shalij'not "be considered -
jmodlflcatlons of thls Agreement o P
i PART XII.Z ; CORRECTIVE ACTION INVESTIGATIONS[CORRECTIVE ACTION .‘

'XII 1.¢< W1th1n 51xty (60) calendar days follow1ng the 51gn1ng of

this Agreement by the last party to do so, the parties shall meet .
to review-Appendices II-IV and concur on the classification of all

»presently identified CAUs to insure all known CAUs are placed in -
‘ the appropriate appendix, and: where appropriate, due. dates  and .

deadlines established for ex1st1ng and proposed -‘activities.

‘Following this initial meeting, 'the quarterly- meeting process '
‘outllned 1n paragraphs XII.3 and XII 4 w1ll begln._

. 'XIIhZ.u Appendlx III Correctlve Actlon Investlgatlons/Correctlve
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w111 1n1t1ally reflect current prlorltlzatlon of . CAUs-
‘based” ‘on’ prev1ous discussions ' with NDEP and/or the Community

'ﬁAdv1sory Board in developing the budgets and priorities for FY 96 '

"and FY 97:. .Following the" initial prioritization, new CAUs will be:
‘prlorltlzed based. on assessment of risk, as well as agency,
;regulator, and stakeholder :input- (1nc1ud1ng the Community Advisory

. by _accordlng to ‘the: process descrlbed .in - Appendlx vI,
rrective Actlon Strategy;---A. ~

3 The partles shall rev1ew and update Appendlces II through
IV as requlred at quarterly meetlngs.v The appendlces 'shall - be

jupdated at,each meetlng to'r?},_

_XII;BJa.- Add newly identified’ s1tes to Appendlx II
' Corrective Actlon Sltes/Unlts, ;3‘ ,

, b, Incorporate any approved schedule changes to the
"milestones: .. in% .. Appendix III, Corrective ' 'Action
fInvestlgatlons/Correctlve Actions. Move CAUs from
' Appendix III, Corrective Action Investlgatlons/Correctlve
.Actlons, to: Appendlx IV, Closed Corrective Action Units,
fafter NDEP has lssued a notlce or notlces of completlon.

fXII 4.,:‘Fol owlng the transfer of . ‘a CAU from Appendlx II,
, Correctlve Action Sltes/Unlts, to Appendix III, Corrective Actlon
fInvest1gatlons/Correct1ve Actions milestones, assoc1ated due dates

{ ‘and’: deadlines may ‘'be proposed by DOE and/or DoD but shall be

:establlshed by 'NDEP according to- the following quarterly meeting
‘schedule "listed "in. paragraphs XII.4.a through XII.4.c.; Except as:

ijnoted in paragraph XII. 5 ~deadlines may be established for the
H"submlttal of - work plans, CADDs, CAPs, and completlon of corrective -
Aiactlons w1th1n ‘the FY+2" ;planning window.. - For those work plans, .
. CADDS,, CAPs,_and .corrective ‘actions for which completion may fall
-.;outs1de ‘the - plannlng w1ndow (FY+2), interim deadlines may be .
:}establlshed w1th1n the FY+2 ‘planning window.: 'All deadlines other -

4 than’ those’ set, forth "explicitly  in -this - Agreement’ shall be

;establlshed p rsuant to paragraphs XII 4 and XII 5.

_ the quarterly meetlng held durlng thea'
- fiscal year'flrst quarter, the parties shall review and
recon51der “established’ . priorities, ‘milestones, ' and
, assoc1ated “due dates and deadllnes for the current fiscal -
. year; . taking 'into .consideration the Approved Funding -
: Program ‘and the .factors listed in section 1.3 of Appendix -
vI, Correctlve ‘Action Strategy. If the parties cannot
agree on deadllnes,« then Part IX, Informal Dispute -

Resolutlon and Appeal Procedure may. be invoked.
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XII.4.b." Durlng the quarterly meetlng held durlng the
- fiscal.year second quarter the parties shall initiate the

. process - to ‘establish priorities; -milestones, ' and
qassoc1ated due dates for CAUs for FY+2. At this meeting, =

DOE will. propose CAU milestones - for - target and planning
~ funding levels, ‘as appropriate. 'DOE may. choose. to develop
‘milestories above. the target. funding level, ‘but shall °

1dent1fy which proposed milestones are above the target'*l

case.  NDEP, under its authority, may establish deadlines
- for any mllestones for DOE and DoD activities subsequent

to the prioritization process established in Appendix VI, .

. Corrective Action Strategy. - DoD asserts it is not able to"‘
" commit to these FY+2 enforceable dates. Prioritized CAUs
with their associated mllestones,_ due»»dates, "and/or’

- deadlines "shall be listed .in Appendix’IIIr'Corrective‘f
- Action: Investlgatlons/Correctlve Actions. .Parties reserve

the right to invoke paragraph IX.l if an issue is. not

- resolved. Subsequent to this ‘meeting, input . -on the

. proposed priorities will be sought from the publlc and the
. Community Advisory Board. : DOE and DoD, ‘in’ cooperation

with NDEP, will develop a final prioritization of CAUs for ~

. CAIs and-’ correctlve actions with the settlng of deadllnes'
vby NDEP by March 15.. : o

XII.4.c. Durlng the quarterly meetlng held durlng the
fiscal yéar fourth quarter, the parties shall review and
reconsider established priorities, milestones, and
"associated due dates and .deadlines: for CAUs considering
-factors 'established in Appendlx: VI, Corrective Action
' Strateqy, and the: President’s. budget for FY+1. Parties
'reserve- the right to 1nvoke paragraph IX 1 lf an- 1ssue is
" not’ resolved : , : : -

XII.S. 'hOne (1) mllestone;_ WIth 'ang associated due{”date ‘or .-
.deadllne, beyond FY+2 will be established for the completion of

UGTA. In addition, at any"one time, one. (1) -other milestone, with
an associated due ‘date. or deadline, be51des the completlon

t milestone can be established for UGTA beyond the FY+2 window. Once
5{thls Other milestone moves into the FY+2 window, an additional -

milestone beyond FY+2 can be- established such that two outyear:
milestones (one of which' is the. completion mllestone) can always

i exist for UGTA.. These milestones, established beyond the FY+2

window, will be based on assunptions used for planning and

:understandlngs of the CAUs at the time of their establishment. If .

the assumptions or- understandlngs charige, the milestones may be

.reevaluated. The parties recognize that current assumptions, as
4T

stated in Appendlx VI, Corrective Action Strategy, are preliminary
and may. change as addltlonal technlcal 1nformatlon 1s acquired.
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XII. 6v" The tlmeframes for submlttals, act1v1t1es and tasks shall,;%i

be .established in the appropriate. plannlng documents and may be

"bounded. by the deadlines éstablished in Appendlx III Correctlvem
vActlon Investlgatlons/Correctlve Actlons.n : ’p ju :

XII.7.  Once a CAI has been completed DOE or DoD shall submlt a

CADD, which' includes evaluation of alternatlves, to NDEP for its QEI
evaluatlon "Prior to approving proposed. actions, NDEP may seek =

publlc comment which includes 1nput from the Community Advisory
Board.  If ‘a corrective action is requlred a' CAP w1ll be prepared

to gulde the. subsequent ‘corrective actlon. R _‘f o _..:»»T;fqﬂ”“”

XII.8. NDEP shall w1thln thlrty (30) calendar days of recelpt of’

a -submittal, unless otherw1se spec1f1ed in thls Agreement prov1de'_f7;‘f

XII.8.a. Approval ‘with or w1thout comments on theI'
submittal; - S ek

XII;S.b,; Dlsapproval w1th comments, or o

XII.8.c. A tlmeframe w1th1n whlch NDEP s rev1ew w111 be..
- completed. : : \

XII.9. Upon. completion and NDEP . approval of the 'corrective
actions, Notices of Completion shall be transmitted to DOE and/or
DoD as appropriate and the CAU will move. to Appendix IV, Closed .
Corrective Action Units. Appendix IV w1ll also 1dent1fy whlch CASs<'
or CAUs requlre long -tern monltorlng. L :

PART XIII. AMPLING AND DATA[DOCUHENT AVAILABILIT

XIII.1. The tlmeframes. for the 1n1t1al avallablllty “of ~any”-
quallty-assured results from sampling ~and monitoring shall be -
identified: in the CAU plans and CAP ‘'schedules: for each CAU. . DOE

ﬁand/or DoD 'shall make available eXLStlng'quallty-assured data from_

sampling, tests, and other activities generated pursuant to this
Agreement within  thirty (30) calendar: days: following a request.
This requirement. is hereby established as the deadline pursuant to

this Agreement. . NDEP may request.all sampling data (1nc1ud1ng raw

data),- to be lncorporated 1nto the submlttal

vXIII 2. NDEP at 1ts request shall be prov1ded spllt or dupllcate_’
- samples of all samples collected by DOE and/or DoD pursuant to this

Agreement. - NDEP shall provide, upon request of any party’'s
corrective action coordinators, split or dupllcate samples of all
samples collected by NDEP pursuant to this Agreement. Any party
requestlng Spllt or dupllcate samples from another party- shall
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'lprov1de 1ts ‘own sample contalner(s) .at the time. of the sampllng

event and is respon51ble for the management and analy51s of any

.such samples

XIII 3. NDEP may lnspect and have coples prov1ded sub]ect to
restrictions relating ‘to classification  and other applicable

“privileges, any and all records, files, photographs documents and -

other writings (including sampling and monitoring data), pertalnlng
to work undertaken, or planned to be undertaken, pursuant to this:
Agreement. Originals shall remaln in the. custody of DOE, DoD, and

_thelr respectlve contractors..,,

XIV.1. - Subject to DOE ‘and/or DoD security . requirements,
applicable health and safety plans, and health and safety officers’

instructions, NDEP personnel with appropriate safety and security
clearances,-shall have authorlty to enter CAU. work sites  and DOE

-and DoD . locations during normal business hours with or without

advance notification. Following notification of DOE and/or DoD,

NDEP shall to the extent authorized by law have authority to enter -
- contractor locations. to review applicable records and information.
Access may be sought for. the followlng purposes among others

VXIV 1. a. Inspectlon ”of _ records, operating - 1ogs,
. contracts, and other’ documents related to 1mplementatlon
- of this Agreement' . - L :

XIV.l.b.- Reviewing the progress of DOE and/or DoD in
implementing’the=terms and‘conditions of this Agreement' ;

- XIVv.1. c. Verlflcatlon of data related to 1mplementat10n"
.of this Agreement* and - ;

XIV.1.d. =Observatlon ‘of Agreement-related work  in
'.progress.‘ - o ' . I : -

XIV.2. . Escorts of NDEP personnel to restrlcted areas where work'

is ongoing at .a CAU shall not be required where facility/locality-

{ specific security, health, and safety requirements are understood . '

and -adhered to by the unescorted NDEP personnel. Unescorted NDEP

‘personnel shall sign a release of liability before undertaklng any
-unescorted v151t of. a restrlcted 51te.“’ - . '

XIV. 3  No. reasonable access shall be denied NDEP personnel with .
appropriate certifications and clearances on Agreement-related

‘business. If access is denled the stated ‘reasons. for any denlal
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‘ agreements that prov1de'f”f

of ‘access’ to NDEP personnel to any of the: fac1llt1es or to any ofj-f;,, A
the localities of any of the CAUs shall be prov1ded to NDEP w1th1n'~;;~"f

one (1) bu51ness day

XIV. 4. “To the extent that compllance w1th thls Agreement requlres; x

. access to property administered or owned by partles other than DOE,
'such as the Air Force, other federal entities, and private partles,.fa
DOE shall. use the maximum extent of 1ts 1nf1uence and authority to
obtain access agreements for ' DOE, ‘ NDEP, ‘and’ the ‘authorized - =
‘employees and contractors of each of the partles.__ DOE. - shall

provide a certified copy . of any such 51gned access agreements to

NDEP within ten (10) calendar days of DOE’ receéipt of the document.-_hfl_.
- As appropriate; DOE may negotlate the inclusion of 'such access

agreements as provisions to’ ex1st1ng Memoranda of" Understandlng
with other federal entities. -’ Activities conducted under this .
Agreement on Air  Force- admlnlstered lands  will be scheduled on a

- non- 1nterference ‘basis w1th ong01ng Air Force act1v1t1es.'§'J

XIV.5. Wlth respect to non—DOE property upon whlch monltorlngvr L

wells, pumping wells, treatment units, or other related systems are
to be located, DOE. shall use- 1ts best efforts to. obtaln access

XIV. 5 a. That no. conveyance of tltle .easement or other
-1nterest 1n ‘the property shall  be consummated without
provisions for .the continued operation of such wells,
treatment units, or other Agreement-related action on the’
.property; - o _vﬁ'/ g‘ . -; T

XIV.5.b. ' That owners of any property where monltorlngﬁ‘
wells,  pumping wells, _treatment: units, ' or . other
"installations are located shall notlfy DOE by certlfled

mail, at least ninety (90) calendar days prior to-any f‘f,
conveyance, of the property owner s lntent to convey any,r,

1nterest in the property,

XIV.5.c: That DOE shall notlfy 'NDEP of the prov1510ns

made for the continued operation of:. the monitoring wells,
"treatment units, or other systems 1nstalled pursuant to
']thls Agreement' e

,XIV.S d. DOE shall prov1de NDEP w1th a certlfled copy . of

each agreement for the - continued operation of any

monitoring wells," treatment units, or other ‘'systems
. ‘installed pursuant to . “this- Agreement within ten (10)
, calendar days of the- recelpt of the anal agreement.
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PART XV. OBLIGATIONS OF DOE AND DoD

- XV. 1._ : DOB and DoD shall take all necessary steps as set forth in

paragraphs XV.8 through XV.11 to obtain timely funding to meet
their obligations under this. ‘Agreement through consultation with

the parties and the subm1s51on of tlmely budget requests.

.XV:2. Such obllgatlons 1nclude but are not llmlted to, updates

to Appendlx II, Corrective Action Sites/Units, the corrective
action investigation/corrective action activities identified in

'Appendix III, any monitoring required pursuant to Appendix IV, the.
‘Public Involvement Plan activities required pursuant to Appendix V,

and support of NDEP’s administrative and regulatory activities to_
be performed in conjunction: with over51ght of correctlve actlon
activities requlred by thls Agreement ‘ '

XV.3, - The base obllgatlon of DOE and DoD requlred for NDEP to .
oversee activities related to this Agreement shall be determined by
NDEP on a yearly basis, and transmitted to DOE and DoD in a timely
manner prior to the start of each state fiscal year as authorized

. by NRS 459.565 and NDEP implementing pollcy'and procedure(s). In

addition, NDEP shall at the same time transmit estimatés of its
base obllgatlons for the four succeeding out years to assist DOE
and/or DoD in their respective long-range planning. In ‘accordance
with sectlons XV.4 and XV.5, DOE and DoD agree to pay fees and
service charges, consistent w1th §6001 of RCRA (42 U.S.C. . §6961),
at ‘a rate which would be assessed for 51m11ar act1v1t1es on any
person- for which NDEP provides oversight of corrective action.

activities under appllcable state law. If the partles disagree on
.the fees and service charges, Part IX, Informal Dlspute Resolutlon_

and Appeal Procedure, may be 1nvoked

S Xv.4 On an annual ba51s NDEP shall submlt its estlmated fee(sy
~for its obligations to be incurred to DOE. DOE shall in turn,-
‘within thirty (30) calendar days after October 1 of ‘each year
unless otherwise agreed, make a deposit with NDEP sufficient to

meet that obllgatlon for NDEP oversight of DOE act1v1t1es.

XV;5. - Relmbursement of costs/fees assoc1ated w1th serv1ces/ ?

oversight of . DoD's: corrective -action investigation and/or
corrective actlon activities shall be recoverable by NDEP through -
the Defense/State Memorandum of Agreement and Cooperative Agreement

(DSMOA/CA). These services/oversight and accounting procedures,

including procedures for NDEP reimbursement, will be in accordance -
with. the DSMOA/CA. In the event that the DSMOA/CA Program is
modified, altered, ended or it fails to meet services/oversight
costs/fees, DoD shall remain liable for payment of these costs/fees
with appropriated Defense Environmental Restoration Act (DERA)
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XV. 6. "~ NDEP's estlmate of 1ts regulatory over51ght obllgatlonal«

,requlrements for each successive- year. shall take into account any- ',,_“_
projected. differences between’ .the "previous year’s estimated . .

obllgatlonal requlrements’ and the actual regulatory over51ght“'
obligations incurred: by NDEP "that year: and will be submltted on or
before April 1l of each .year to the. appropriate. party - By

September 1 of each year, all reconciliation for the prior state FY_lwfgff»

w111 have been accompllshed._;,g‘_>ﬁ]?5,_ : ﬁf;

TXV. 7 -~ In accordance w1th the DOE and/or DoD’ s respectlve ruleS' L
and pollc1es applicable. to the release of budgetary/contractlng o
information in effect at the time of the signing of this Agreement,
~DOE and DoD shall make the scope of work and the budgets to be used

in implementing the .terms of this Agreement .available to 'NDEP.

‘Submittal of the" scope of - work and budgets 'will. occur “in

conjunction with the establlshment of mllestones and priorities as -
identified in Part XII, Corrective Action Investigations/Corrective

Actions. Upon request by NDEP and in accordance with applicable

restrictions, DOE and DoD shall also provide to NDEP the” 1dent1ty,_

"scope . of work, and Agreement- -related restoration’ budgets of ~any

entlty or-agency. performlng work related to thls Agreement.
XV. 8.  Pprior to the annual subm1551on of DOE/NV s and DoD/NV s
budget requests to their respective Headquarters, DOE for its FY+2

-budget and DoD for 1ts flve-year plannlng budget NDEP shall bef |

glven the follow1ng

w.‘XV 8 a. Brleflngs on the proposed budget requests for
}A]env1ronmental ‘management , for the fac1llt1es, .any
- .supporting documents; and target . fundlng levels . for .
. environmental. management for the facilities,’ 1nc1ud1ng an
"assessment of any 1mpacts on thls Agreement. S

XV.8.b. The opportunlty to rev1ew,'comment"and make
recommendatlons on the prlorltles and budget request.

Xv.9. _DOE shall ‘to. the extent 1t deems approprlate, rev1se 1ts'
FY+2' budget requests and supportlng documents to address or resolve.

NDEP's comments and recommendations prior to transmittal to the. -
‘Headquarters. DOE shall'forward to its Headquarters.in its budget

requests any comments not fully resolved to the satisfaction of all.
parties and any additional activities identified by NDEP along w1th

the pro;ected budget requlrements for such act1v1t1es.

XV 10. f DOE Headquarters shall forward to the Offlce of Management,
and Budget for consideration, 'its FY+2 budget requests along with
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any unresolved comments and additional activities with ‘related

budget requirements identified by .NDEP pursuant;to"paragraph Xv.9.

XV. 11.' 'In accordance WLth':establlshed Department of Defense

"pollcy as of - the ‘date of the signing of this Agreement, DoD

Headquarters shall forward its FY+2 restoration budget requests,

which - will identify -activities /' mandated by regulatory '

considerations to the: Deputy. Under Secretary of Defense,
Env1ronmental Security (DUSD) (ES)for consideration. DUSD(ES) is
responsible for consolidating Defense Agency submissions  and
forwarding this along with all. other Defense Service requests to

| the.Under- Secretary of Defense Comptroller for lncorporatlon 1nto '
i the Pre51dent s Budget Request. '

XV. 12 ' NDEP agrees not to release confldentlal budget information

to anyone prior to subm1551on by the President of his Budget’
" Request to Congress, unless authorized by DOE or required to do so
"by court order. -DOE may seek- to intervene in any proceeding
‘brought to compel or enjoin release of this information. = If

‘allowed to 1ntervene, 'DOE shall assert its ‘interest 'in and the
fﬂlegal ‘basis for' malntalnlng the confidentiality of this

1nformatlon.;

XV.13.' DOE and - DoD w111 prov1de to' NDEP. sections of the

:'Pre51dent s. Budget. Request ‘to Congress pertalnlng to -the
i facilities’ env1ronmental restoration programs in a timely manner

after submittal by the President to Congress. 2 DOE and DoD shall
notify NDEP of any differences between the proposed budget requests
submitted in accordance with paragraph XV.9 and the actual requests
lncluded in the Pre51dent s Budget Request to Congress. B

XV.14. If fundlng has. been requested as. descrlbed 1n paragraphs'

XV.8 through XV.11l and in the event that the U.S. Congress has *“
~failed to appropriate the funds so requested for Agreement

milestones, the parties shall review the . level of presently
available appropriated funds and the estlmated cost of meeting all
obligations and requirements under this Agreement,. DOE and/or DoD
shall transmit to NDEP for its review a proposed alternate schedule

’and level of activities to satisfy the terms and conditions of this

| Agreement. If agreement cannot be reached on an alternate schedule“
and if NDEP does not approve a modified alternate schedule and

level of activity, should DOE and/or' DoD choose to appeal, the

appeal‘procedure contained in paragraph IX.2 will be followed.

XV.15. If ‘DOE and/or DoD fall to comply with the terms of this
Agreement (including payment of NDEP oversight costs), NDEP may
pursue-all avallable remedles to ensure performance and’ compllance.
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PART XVI.‘ ' NOTIFICATION AND AGENCY COORDINATION

'XVI 1. Documents shall be sent to NDEP in a manner de51gned to be

received by the date due in either the Carson City or Las Vegas

_office. Formal requests by any party to. this Agreement of any

other party to this Agreement shall ‘be “in- wrltlng

XVI. 2. Unless otherw1se spec1f1ed by wrltten. notlce to the
agreement coordinators of DOE and D&D, any report,. document or
submittal prov1ded to NDEP, pursuant to a milestone' or deadllne

" identified in or developed under the prov151ons of thls Agreement

shall be sent to:

Chlef : '
Bureau of Federal Fac111t1es '
. Division of Env1ronmental Protectlon
333 West Nye Lane
Carson Clty, ‘Nevada 89710

‘ w1th an addltlonal copy prov1ded concurrently to*

Bureau of- Federal Fac111t1es
Division of Environmental Protectlon
555 E. Washington, Suite 4300

Las Vegas, Nevada 89101 - =~ .

XVI.3.  Unless otherw1se spec1f1ed by written notlce from DOE to
the agreement coordinators of the other parties, documents sent to .

'DOE relatlng to ‘this Agreement shall be sent- to:

Director, Env1ronmenta1 Restoratlon Dlv1s1on
- U.S. -Department of Energy

Nevada Operations Offlce_

P. O. Box 98518

Las Vegas, Nevada 89193 8518

-AL_

w1th an addltlonal copy prov1ded concurrently to:-

Director, Env1ronmenta1 Protectlon DlVlSlon
' U. S. Department. of Energy-

Nevada Operations Office

P. O. Box 98518 . :

Las Vegas, Nevada 89193 8518.

'XVi;4L . Documents sent to. DoD shall be sent. to the attentlon of

the DoD agreement coordinator as -follows, unless. DoD specifies
otherwise by written notice to the corrective actlon coordlnators
of the other partles' :
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Chlef Technlcal Compllance D1v151on
fDefense Nuclear Agency . - -
. Field Command, Nevada Operatlons Offlce e
-~ P.O. Box 208 : oo _ o S
’@Mercury, Nevada 89023

fw1th an addltlonal copy prov1ded concurrently t0°"'

'Dlrector, Env1ronmental Protectlon DlVlSlon
- U.S. Department of Energy :

" Nevada Operatlons Office

"P. O. Box: 98518 - ‘

LLas Vegas, Nevada 89193~ 8518

XVI.5. = W1th1n thlrty (30) - calendar days of the effectlve date of"‘
this Agreement the parties shall notlfy each other in writing of-.
the names and addresses of their respective agreement coordinators .
and corrective action coordinators and their designees who shall be '
the usual’ day-to-day p01nts of contact - for "DOE 'and. DoD :

respectlvely

~—

XVI. 6. Each correctlve actlon coordlnator shall be respon51ble

for overseeing the day-to-day 1mplementat10n of the provisions of

this Agreement for his/her respectlve party

e

XVI 7. Each agreement coordlnator works with the  party’s:

corrective action coordinator(s) and’ shall be responsible for
assuring ‘that all communlcatlons from the other parties are

_appropriately dlssemlnated ‘and 'processed within his/her own .
i organlzatlon. ’ : _ . : . oo . .

XVI.8. Changes in- any of the parties’ Agreement coordinators or =

corrective action. coordinators and their -designees shall be

followed ‘by written notification to the other partles within ten»

(10) calendar days follow1ng the change(s)

XVI.9. . The NDEP correctlve actlon coordinator ~and his/her

de51gnees ‘shall have the authorlty to, among other thlngS‘

j'XVI 9 a. Take, or cause to be taken,,samples dupllcate
‘ samples, split samples, and/or sub samples of samples
: collected by DOE and/or DoD,

_XVI 9. b.‘ Ensure, [=1e) far as 'po551b1e, that field and
V:laboratory work are performed pursuant to NDEP approved
. CAT work plans, ‘

: XVI,9.c. Observe,» and/or cause to be observed, all

CUHR
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| to. be performed pursuant to an approved work plan and will notlfy',,f”
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'L-act1v1t1es performed pursuant to thls Agreement' takeA

and/or  cause - to be taken, photographs consistent ‘with

" “security restrictions,. for which purpose DOE consents that
- DOE . "Q" -clearances, ' photographer S perm1ts/off1c1al
- photographer designations shall ' be issued to ' qualified
,_NDEP personnel as requlred by NDEP for thls purpose,

XVI.9o. d. Rev1ew and/or cause to be rev1ewed all records,f

determlnatlon ‘as to what constltutes relevance made byf
NDEP. o . , _ _ Do W) o L

| XVI.10. The DOE and/or ' DoD’ correctlve actlon coordlnators andz

:PART xv11.7 PUBLIC INVOLVEMENT

XVII.1. Appendlx V Publlc Involvement Plan, shall. contain".a”

‘mechanism for contlnually providing information and for actively
- .seeking publlc 1nput (including input. from the Community Advisory

Board), concernlng DOE and DoD act1v1t1es undertaken pursuant to o
this Agreement. - L : _ . -

'XVII.2, The Publlc Involvement Plan s objectlves 1nclude lanong
. others:, e Y P

N XVII.Z.af'Identlfyingﬁi and . ¢¢ﬁsiaer1hq‘"'thé publlc s -
concerns, heeds, and values prlor to maklng dec181ons, ’

XVIizz.bQ Providlng an outllne of actlvltles and materlals‘

which ~offer —accurate, tlmely, “and'  understandable =

‘information to stakeholdersﬂ (1nclud1nq"the',general~
publlc), o o _ : C . '

E,',XVII 2.c. Fulfllllng all- appllcable ’state and federal'
/'pregulatory requlrements regardlng publlc lnvolvement'

XVII. 2 d. Plannlng publlc‘ 1nvolvement act1v1t1es to‘ :
reflect current schedules and priorities. contalned in thlsf‘-
' ;Agreement._ - : : ‘

XVII.3. At a . minimum, publlc readang rooms shall be’ located within
the two major populatlon centers in the state, one ln the north and

- files, and documents relevant to this Agreement ‘with the .
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'one in- the south

Based on contlnulng publlc input, the partles'

shall annually evaluate the need for addltlonal publlc readlng k

rooms

XVII.4.
prepared

The publlc readlng rooms shall contaln the follow1ng, when.

XVII.4.a.

XVII.4.b.

XVII.4.c.

XVII.4.d.

©  XVII.4.e.

XVII.4.f.
public;

XVII.4.g.

XVII.4.h.

XVII.4.i.

XVII.4.3.

XVII.4.K.

XVII.4.1.

XVII.4.m.

PART XVIIT.

U XVIII.1.

Comments

CAI work plans and reports;

Corrective action work plans and reports; .

CADDs;

Health assessments;i

IRlsk assessments,

and information submitted by the

National,Environmental Policy Acthdocuments;

Public Involvement Plan;

dPublic notices;,

Thls Agreement
RCRA Permit for NTS;
DOE/NDEP Mutual Consent Agreement and

Index of the env1ronmenta1 restoratlon<iocuments ’

. in the public. reading room and' information on how . to
. acquire further env1ronmental restoration 1nformatlon from

"NDEP DOE,

or DoD.,

RETENTION OF_ RECORDS

DOE and DoD shall establlsh and’ malntaln a compllatlon.

of all work plans, data reports, numerical models, numerical model
results, monltorlng results, and other writings generated pursuant
to this Agreement 1n accordance with: DOE and DoD records retentlon
procedures. . : :

XVIII.2. Such ‘information shall be .available to NDEP upon

request -and’ will form part. of the basis for information to be
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'lncluded in the NDEP’s Admlnlstratlve Record Wthh 1ncludes, butflr

‘eighty (180) calendar. days prior ‘to .the- proposed destructlon or}yg

- PART xix.,ﬁ»f CONVEYANCE or TITLE"'"ﬁ"‘;

'.PART xx."n'_ SEVERABILITY-

' PABT XXIQi L CLASSIFIED AND CONFIDENTIAL INFORHATION

is not limited to, those documents cited inm paragraph XVII 4. NDEP-If
shall maintain the Admlnlstratlve Record 1n accordance w1th thef
requlrements of NRS Chapter 239._;g~ ST P o -

XVIII. 3. : DOE and DoD shall notlfy NDEP at 1east one’ hundredlfﬁ

dlsposal of any documents or records descrlbed 1n thls part.d“

\

XIX.1.  No conveyance of tltle easement “or bther: 1nterest in any'jjﬁi‘f

"of the facilities ‘on" which -any contalnment system, treatment.”ﬂ>7"

system, monitoring system,  or other- construct .is ' installed  or

‘implemented or may be installed or 1mplemented pursuant to thlsff‘tI

Agreement, shall be. consummated by DOE and/or DoD . and/or ‘any
contractor and/or subcontractor to. DOE and/or -DoD respectlvely,"

" without provision for contlnued malntenance of any such system Orf%fg,f:

other response actlon(s)

' XIX.2. At least one hundred twenty (120) calendar days prlor to

any such proposed conveyance, -DOE and/or DoD shall notlfy NDEP of 7.~
the provisions made for the continued. operation and maintenance of il

Fany system(s) 1nstalled or 1mplemented pursuant to. thls Agreement.

XxX.1. - If any provxslon of thls Agreement (whlch may 1nc1ude any'}'
activity conducted pursuant’ to this Agreement) is ruled invalid,

"unenforceable, unlawful, 'or unconstitutional by - a court of
" competent jurisdiction, the remalnder of this: Agreement (1nclud1ng

other act1v1t1es taken thereunder) shallonot be. affected by such_vl”
rullng : o , 3 _

| xx1.1. - Personnel de51gnated by NDEP- kasf requiring DOE Clge

clearances who have subsegquently been issued such "Q" clearances by -
the DOE shall be eligible for access to classified information on -
a "need to know" basis. Only responsible DOE/DoD OfflClalS, with

the authorlty to do so, may make the determination of the “need to.
know.” - Recipients: of the information are responsible ' for.

'protectlng all classified information to which they have access or

custody. DOE and/or DoD shall provide within ten (10) business

days of such refusal a- 'wrltten, response to NDEP requests for
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:1nformat10n related to the Agreement for which they have determlnedhi}yfev
that a “need to know” is not justified. Thls requirement is hereby . .
. established as a ‘deadline.. The response’ shall be complete- and -

spec1f1c as to the lnformatlon that 1s nondlsclosable.‘

:XXI 2. Analyt1ca1 data and the results of numerlcal modellng,"*“&’v

with the exception of data and modeling results determined to be

.cla551f1ed for reasons'of Natlonal Securlty, shall. not be clalmed.rl;;,

as. nondlsclosable."
XXI 3.. Those'.data, ‘documentsA':records, or Nflles thatw
nondlsclosable pursuant to appllcable pr1v1leges and laws 1nclud1ng

1 the Freedom of Information Act, -5 U.S.C. §552, and the Privacy Act.. -

of 1972, 5 U.S.C. §552(a);, unless expressly authorized for release' .

| by the orlglnatlng party, shall be handled in accordance w1th those LT
‘provisions - of ‘law and any: lmplementlng regulations. Upon
submission of. reports letters ‘or other Agreement—related,wrltlngs

to NDEP, DOE or DoD shall 1dent1fy any materials determined by DOE
or DoD to be exempt from public disclosure pursuant to the Freedom

_of Information Act and to the extent. requlred by state law, such -~
‘materlals shall be handled as exempt from public disclosure by =~

NDEP. 'NDEP will notify the appropriate party within 30 days of its
intent to release the lnformatlon should a determlnatlon to release

-the 1nformatlon be made.;;

_PART XXII. FORCE MAJEURE

XXII.1. A kForce':Majeure shall mean 'an'weyent arising from
unforeseeable factor(s) that is (are) beyond- the control of DOE.

‘and/or DoD and/or their respective contractors, subcontractors,fa

and/or operators,,whlch causes delay, or:prevents the performance.

“of any task spec1f1ed under thls Agreement. Force Majeure may ;:’

lnclude._ -

. XXII.1l.a. Adverse weather condltlons, natural dlsasters,g
“or- events .that affect the site or non-site locations,
preventing or delaying the transportation or delivery of
materials or the availability. of labor “that could not -

- reasonably be ant1c1pated-' - R S

'{'XXII 1.b. Unant1c1pated breakage or accident to. machlnery,,
. equipment, - or llnes of plpe desplte reasonably dlllgent~
malntenance, : : v L

.- XXII.1.c. Restralnt by ‘court order or order of publlc,
'~Vauthor1ty, ~ : :
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"XXII 1 d. Inablllty to obtaln, consistent with ‘statutory
- requirements and after exerCLSerf reasonable dlllgence,

"any necessary authorizations, ,approvals,‘ permits, or
- licenses due to action or. 1nact10n of " any governmental
vjagency or authorlty otherutha DOE or DoD,-f?ﬂ

L XXII 1 e. Delays caused by llance w1th> appllcable
- statutes or regulations. govern ng contractlng, procurement

., or acquisition procedures;.: espite ‘the exercxse' of.
~freasonable dlllgence, and S

ffXXII 1. f Any strlke or othe labor‘dlspute not w1th1n the_
”'control of the partles thereby,affected. -

XXII.2. ff~' DOE and DoD assert that :
obligations under- this Agreement is subject. to the Ant1-Def1c1encyf
Act, 31 U.S.C. §1341, such that unavallablllty of funding provides
a defense pursuant to this Part. - Nothing in this Agreement shall. -

. be construed to require a DOE or DoD off1c1al to violate the Anti-’

Def1c1ency Act. NDEP does not recognlze that the Ant1-Def1c1ency

“Act constitutes a Force Majeure or in any ‘way: constitutes a defenseh
. or an.excuse for failure to comply'with the. terms. and: condltlons of -
'this - Agreement and appllcable”state ‘and .federal -~laws and .
‘requlrements. -Nothing in this Agreement. “shall be construed to S
authorize a. DOE or DoD official to v1o'ate env1ronmental 1aws and_\*{f”
4regulatlons., L : Sl ST

XXII.3. ° DOE and/or DoD shall bear the ‘burden  of establlshlng"

that a delay was caused by an unforeseen or unexpected event. or_gfyg
occurrence; that the event was beyond the control of DOE and/or: .-

DoD; that the event. could not have been avoided or overcome by due
dlllgence, and that the - event delayed or prevented performance by
a date or 1n the manner requlred by thls Agreement. gﬁlentrw BRI

XXII 4. f» To assert a claim of Force_Majeure, "'DOE and/or DoD ”?“
shall provide verbal notification: 'to ‘the ~'state .agreement ' -
.coordlnator after DOE and/or DoD becomes aware of the effect of the
event: on DOE’s and/or DoD’s ability to perform the obligations of ..
' the Agreement creating ‘the claim of Force. Majeure, followed by .-
wrltten confirmation. Failure to.assert: a clalm of Force Majeure .

shall constitute a waiver of DOE’s and/or DoD’s right to dispute

~any denial of an extension request or ‘assessment of . stlpulated"

penalties on the ba51s of the event glVlng rise to the alleged LR
Force Majeure. : : S : , S S -

XXII.5. . NDEP shall transmrt 'to DOE and/or DoD its written
acceptance, acceptance in part, or rejection of DOE's and/or DoD’s

claim of Force Majeure within fourteen (14) calendar days: of
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recelpt of the wrltten notlce of claim. . If 'DOE and/or ‘DoD dlsagreeg“‘*“’t

with NDEP’s- rejectlon on such claim, the dispute ‘resolution and

]appeal process contained in Part IX, Informal Dlspute Resolution
- and Appeal Procedure, ‘may be 1n1t1ated. ~For disputes on Force

Majeure issues, if the. dlspute is not resolved . durlng the dlspute.'
resolution. process set forth in paragraph IX. 2, the parties agree

. that the DOE and DoD may seek judicial review of. the dec151on of jr

the SEC' in’ Federal Dlstrlct Court for. Nevada.;:;,

A

:XXIII 1.1. All terms of ‘this Agreement have: been negotlated and

mutually drafted by the. partles hereto, 1nclud1ng consultatlon w1th a

] and rev1ew by counsel

- w B

XXIV 1.- The effectlve date “of thls Agreement shall be the date on‘
which the last. party to do so becomes a s1gnatory to this

.'Agreement.-~3cﬂ‘ RS

PART XXV F_ URATION[TERMINATION

XXV,l. : Upon satlsfactory completlon, as determlned by NDEP of a
given ~ milestone = ‘in - Appendix III, . Corrective . Action
Investlgatlons/Correctlve Actlons, NDEP shall ‘issue a. Notice of
Completion  to DOE ‘and/or DoD for completlon of enforceable

;mllestones. P

XXV 2. When”a'ncorrective actlon has been carrled out in -
accordance ‘with the CAP NDEP will issue a- Notice of Completlon to
DOE .and/or DoD as. appropriate. Following the issuance of a Notice

" of Completion, the CAU for whlch the corrective action was carried
. out shall be listed in Appendlx Iv, Closed Correctlve Actlon Unlts

w1th the list of related CASs.':

\XXV 3. ) When all the terms and. condltlons of thls Agreement shall
‘be considered, by NDEP, to have: -been satisfied by DOE. and/or DoD,

42
431

including. satlsfactory completion of corrective actlons for all

'CAUs identified for and 'during the tenure of this  Agreement,

written notice of the same will be forwarded from NDEP to DOE

rand/or DoD and such wrltten notlce w1ll termlnate thls Agreement
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PART XXVI. MERGER AND INTEGRATION

communications among the partles concernlng thlsjAgreement -and
.contains the final and complete agreement reached by”the parties
.unless subsequently amended in accordance with Part XI Amendments--
and Modlflcatlons.,f

.

'XXVII 1. : The under51gned representatlves certlfy'that_they aref

‘Terry X. Vaeth, Actlng Manager
Nevad Operatlons Ooffice’

FogiTHgJDEEARmMENT.6rfDErENSE

BY:.




